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August 19, 1976 


Mr. John A. Brascia 

Deputy Clerk 

United States Court of Appeals 
for the Second Circuit 

United States Courthouse 

Foley Square 

New York, New York 10007 


Re: City of Detroit, etc. V. Grinnell Corp. , et al. 
68 C 4026-7-8; C/A Nos. 76-7252, 76-7253, 76-7254 


Dear Mr. Brascia: 


I am returning to you today under separate cover 
the nine copies each of Volumes I and II of the Appendix in 
the above-entitled case.which you sent to me with your letter 
of August 5, 1976. The pages which you designated_as_illegible 
have 2li_been replace d_with the best copies that_we were able” 


to make and I trust you will find them acceptable. 

As discussed with you by telephone, pages 575-607 
in Volume I, and pages 1165-1174 in Volume II, each constitute 
the original slip opinions in this case and are immediately fol- 
Jowed in the Appendices by printed versions of these same opin- 
ions (see pages 608-617 and 1176-1179.) Although this fact is 
designated in footnotes to the Table of Contents in each Volume, 
I am including a page noting this fact immediately preceding 
each of the original slip opinions. 


In addition, I wish to point out that pages 333-336 ; 
in Volume I contain only a table of contents and table of author- 2 
ities. These pages do not contain material which is important 
to the appeal, although clearer replacement copies were included. 


Finally, pages 1129-1132 and 1147-1150 ef Volume 12 
consist merely of exhibits which are not materially important 
to. the appeal. Since we do not have access to any better copies, 
we are unable to furnish complecely legible copies for the Appen- 
dix. However, these pages also are not essential to the appeal 
end I trust will be satisfactory to you. 


Thank you very much for your cooperation in this matter. 


GJK/ fle 


TABLE OF CONTENTS 


Page 
Docket Entries in 68 Civ. 4026 cersscerecereveeereeeeesecss l 
Docket Entries in 68 Civ. 4027 wcceseeeeeeeeerersrerereseccs 8 


Docket Entries in 68 Civ: 4028 CCS MESCHEMEKCHKOCHROSCCKO RSE HOES 15 
Complaint in 68 Civ. 4026 ...c.cceeseseereceresseerereccess 22 


Settlement Order No. 1, with AttachmentS ..-..-eeeeeeeeeers 47 
Legal Notice With Respect to Claims ....-+-++eeeereereces a 78 
Settlement Order No. 2, with Attachments .......- i é 83 


Petition of Counsel for the Class 

Representatives for Award of 

Counsel Fees and Costs, with Attachments .......- rer 101 
Memorandum of Counsel for the Class 

Representatives in Support of Their 

Petition for Counsel Fees and CoStS sescssececcecscccces 140 
Affidavit re Statements of Claim ......---e+ee- i acderenmecmneiynie se eee 
Notice re Filing of DocumentS ....+.eeeeeeeecererreeerrcces 225 
Notice of Motion to Reduce Legal Fees 

and Delay Settlement, filed by 


Cadwalader, Wickersham & Taft ...-.-eeeeeereeerccececers 227 
Application for Allowance of Attorneys' Fees, 

filed by Pritchard, McCall & JomeS ....---+eeesereereces 230 
Application of Wald, Harkrader & Ross for 

Apportionment of Counsel FeeS .....--+sseeeecesererccces 236 
Affidavit of A. Paul Victor, 

dated May 85. 1972 ..c0ccesrscetecmenew nes see cete be geome 246 
Affidavit of A. Paul Victor, 

daced May 12, 1972 .ncicsar poss cenesquasenadanendeeees +s 256 
Affidavit of A. Paul Victor, 

dated May 24, 1972 wcccsecreseccccevccsraceartmeres cence 258 
Affidavit of Alvin M. Stein ..... cece cere cece ese cresceces 260 
Affidavit of H. Wade Kimsey ......c cece eee r rece eee eerceces 287 
Affidavit of Herbert Robinson, 

dated May 8, 1972 ....cceeceecececeseeeees Ga Cee eee 
Affidavit of Nathaniel Whitehorn ......eeeeeeees be ga ane em 308 


Notice of Intention to Appear, filed by 
E. I. du Pont de Nemours and Company .....sseeeeeseorees aL] 


Statement of Objections to Award of Costs 

and Attorneys’ Fees, filed by Emigrant 

a RE. gs a raa eee her een see eee sete s eee eee ere eee 
Affidavit in Opposition to Petition of Counsel 

for Class Representatives for Award of 

Counsel Fees and Costs, filed by Clare 

BSP SME Eo, gun Vibra hn CARES ESPERO RE TEER EARS ELE SS RE 
Affidavit in Opposition to Petition for Award 

of Counsel Fees, filed by Cutler & CUCLEE. cc svec cece eee 
Notice of Motion for an Order Setting an 

Evidentiary Hearing, filed by Howrey, Simon, 

Raker G MAECNUSON 44.4060 00d epee ene bes Sees Hee ere me 
Notice of Intention to Appear, filed by Howrey, 

Simon, Baker & MieERIEAR 6.5 Ghose bees HR ORES EE SES 
Objections of Bay Fair Shopping Center, Friendswood 

Development Company, Garden State Plaza Corp., 

Humble Oil & Refining Company, International 

Lubricant Corporation and Shell Oil Company to 

All Applications for Counsel Fees and Costs, 

filed by Howrey, Simon, Baker & Murchison ....--+eeeeeeers 
Reply Affidavit to Application of Wald, Harkrader & 

Ross for Apportionment of Counsel Fees, filed by 


Herbert Robinson .....eeeeeeeeeecess 6 Linens nocd BR wiatwrd eR ee® 


Objections Thereto™ .....cccscsceccncccssercrrerereeecer® 
Excerpts from Transcript of Hearing Before 

Judge Metzner, May ye ee ce te Ea 
Excerpts from Transcript of Hearing Before 

Judge Metzner, June Oy EST, nk Kawa mahea nn $58 ie eee dus oF BSS 
Opinion of Judge Metzner, dated 

December 27, 1972 Fees i ta eR RARE ene eRe 


nt 


* See also next item in Table of Contents. 


aa 


eal 


-—-—J 


-— 


= 


i iY 


Opinion as reported in 

1973 Trade Cas. ¢ 74,341 
Final Judgment re Fees, dated January 26,. 1973 
Notice of Appeal and Amendment to 

Prior Notice of Appeal, filed by 

Howrey, Simon, Baker & Murchison 
Stipulation as to Record 
Order Denying Attorneys’ Fees Requested 

by Pritchard, McCall & Jones (Representing 

Pizitz, Inc., et al.) 


Order and Stipulation re Filing of 
Documents 


* 


LD 


* Because the official Opinion (A574-A607) did not lend itself 
to high quality reproduction in this Appendix, for the Court's 
convenience a copy of the Opinion as reported in 5 CCH Trade 
Reg. Rptr. ¥ 74,341, has also been included 


 . 68 CIVID L026 « CIPT OF DETROIT, AND CITY OF PHILADSLPHIA 
VS 


GRIGELL CORP., ct al 


filed + in ‘Eastern Distriot of Pennsylvania were this da 
Ey_dmands return on _Sumrno ns; motion for 
; bDefts, motion in |_in suppor’ 
we ang “order extend-| 
of Autenatic Fire 


eer SS Hof Grint Bui Ms 5 
4 oF order transferring to & 
of tne docket entries. 
RECORD OF 


<ied Hotion to Determine the Class ca. —— ‘ 
$ Filed Notice of itotion Ret. Roon 220) before tetaner, Jar : 


i —+— Fee may nr be elena ee ey oe eh 
68 Ci 626 
-: 10-65 Filed wotice of io . : 
date t 
iled enero ance rorat 
Fe) filed iiotice of *.0 rti i: 
__date to be set wy the. ourt (EF j : ADIs 
Faued nt novice Of otto. Ret. pefore betaine ; be eat nyt a= 
Pilec allioa.it of Servite of hotice of cecton, ———— —____—_|—__ 
Tiiec Asfiés. at Cl waortert Be weber? oo 
Wie Fitts se cranaun Of Ley in Supoert oF metson ts Emend eon aint. 
Filed Upresing affidavit to motion ty pltfs. t 9 snend their conslaints and. 4g 
AFA aS a defendant to the extent that tre omy of aust Sn Z > 
of Delaware = F's.) to dismiss the comvlaints,etc 2 
Filed UsnoSing Memcranaun on benal! of automatic Fire io os tf $9 inf 
5 Civ. udeo ana 600 Civ. L029). te es in i 
SI9-) Filed OPINION Fib156. Metzner tee Autoratec toe Alarm motionis reve So 
pees UTS patted hovice) & ‘Gled in 66 Civil 2767. 66 Civil 2109. 
Bes Filed tSO.2ND. on nezisr ern ed as led 1/2/69, This _rotion_zramted.See_opi nicn-. 
iseG tunis day in Lamon nLarn Corp. ,eta} wmerican Dis graph 
avil 27¢c9. So creered. Metzne 
327-09| Filed stipulation ard order Suustituting Olwine,Comeliy,thase,C ‘Lone 
Wevnnr_as s_atiomexs fe 7 Auitenatic rire Al 
: Hayden Kennedy »_ Ke: LS teenh 
aed Es ae Decne $ Ov epnecys tert to Gert : snterross. ae 
ee tiled PiLtis! joint briet in suppore national Class Act sis 
“25-71 “flied after “a Tiliisn F. F talis (for dert Bee can District Te).ezraph Co 
n oncosition to cless action 2 Allecations | of comnlaints 
“SaTll Filed d2tts' memorandum in op “Gnnosition to Maintenacs of these suits a9 nacional 


class _2c action ons 
iis =m Filed pl Llefe's jint 3 reply memorar memorandum in support of ma ntenance ° 
us these ig as national class § T class actions. : 
Le aes e Filed affidavit - of HLL. L.Montague,Jr. ; in support of aarigaay class actions. 
Aner 3 Before Metzner, 1. Vearing heldeeDoc.Aesary 


: ‘Hod Pounce st of ecened ot este a cai ied th 
“ile 4 iefts! oS ldytst in eppesi ticn + int ance of tess evits as nati 32) ol: vee 


led mera oncorsad on rotion filed 69 Cf EE motion is_cisposed of in sceordasss 
with seitlex a nent crder /) in this action signed today=.c%2 


Sa Tae ca 
no |- et, Ee NS 


CITY CF DETACLT & CITY CF PSILADELINILA 6% civ LG2é 


one t 
eats +" 

+ Kev, Civil Docket Contioustion p3ge 2) tin tnve 

oe . oe je Sarsases Cee ee ee Fr * 


aiid an 
Toate Orlee oF 


PROCERDINGS Iesemeat Not 


. eee cone —— 


. eee 1 © te hen Sin 7 iy 90 0 6 “taney tip, L---ordere: etcin cn einen Si a OOD OD vhreaasngiatl ae + aS Ha iaTgNS rf oF 
oii) fai00 SETTTBteT_CADST NO. leonOrdered, that all diccovery @ other pre triv) provecssris 
in the actions except only procesdings 33 specifically. provided 49 960% 9 68} ue. 
neem, aammaenin ate $e anew of ts . —- : a - eee ; . 1 reas e Piet ¢ 
agreement are stayed for purpose of settlenny enly.qctiotion of pltfis! .9 Aeve. .._.. . 
a a Sétions waiintaine? as class actions are hereyy granted & taat civ.3 ini 
. mt —-ed ytl-actions oe defined -ag7indi@ated. A Commi thse sn2l2 S32 formed to supervise és 
| etry out ns ‘provisions $f this ordor including notice to montoers of these_ i 


+ een 


- — 


—eiesses, Defts' shall bearall exp cases incurred vy_the_Gemistes in connection’ —.....- 
with such notices. All other expenses TALL be paid out of the setticnent.f:03.! Pelee ett 
*__|_ The Last daz. for_prespective menaers.. of the class to file requests for..cxclusifa.-—-—-- 

shall be 1-26- >% lest day for menters to file a “sie 35 on Stanenent_of Clain'__! ack 


—sheli_be 2-10-72. 4 bearing shall bo-neld 1-s2127? in-sn.1105- for urposc-of——|————— 
~~ |F setermining whetasr_the #¢ tloment 2greenent etc. snalles_apprave ig pacss_actions . .—. 
discontinued with prejusiccs ¢ wnetiser application for the attryse fee3 © 


ad 


te. Sz}. 
“irs Tetsers wisming, of their onjections must do so before! _ 


Ga13-72 in wriving with Gers of this Court-.ietznersJ EE ELE, 
Filed Davie scrz2r_et_al crelininer: memorandun_in_su ort.of avard of atiys.—fess —-—— 
p Filed Davie Soreiiast-Settlenent fino sis ie 


Geil :reinobaddtaprt tenn <cocenilininaieoiietueeeni 
The7)' Filed meno_endersed_on_xotion. filed belO-69-2eThis-motion-is- disposed-ofin -accerdanco— 


pith settlezont order. inc, 1,$4ancd today—in-these three -acvions<$0 oydarcd sit SanGityd « 
Filed affcvt of “jillian aalpin Cie sreswrinance OL BHics ACME Distereacarerti) —* 


—— Ne cae mee a oT a 


—<"_re_removing nanes_& addresses_irom_the list ————--— Lassi amon 
Filed aifeyt nf Fesnk Fritz (for deft #olnes Pretection_Inc) pura —to_settisrent: OrcEer..10 
Filed affdvt of Laurence J,_insmason_( tres. of AFA Protective Systems_toc) purl... 
__to paragraph | (a) of settisnent order fo. 1. ______.-~> -—fec,) in ccc: oe 
Filed affovt of _} arrence vj. tnoueson (for Afa Protective SySte7s 2 Tee )_ in_acceret:.es ___ 
TAti pare rte Sof Settie orcer Hoe i with ecinit 1 (mailed nowiecs of cidsy acuuts } 


ef ee ne 


—ae 
—- 


ee ee else semepiaeniemmncinamnanss maetomrenentne ate 77 


oh hot 
ctenhkss 


___--appear_As 
co Filed afidv 
_ | | settlenent Order_ho. aay ~~ Pe pie ocine eon 
e she7e Pale d stipulation ancns_counsel for class-revresentative vltif.!_& counsel PCa au 
| _getts! that the attys.. 'aG indicated shall _constitux6 “a class action_comivtise 45 ._...- 
previced for in paragraph 3 of settlenent_order_No,_l-Metzner,ve—___-__-. nh Gaeeeateeem 


A?-72. Filed Acknowleggment_of. Peceipt_by_nail_of...notize-cf.exclusicn —--—-—— — 
m_ 21-72 Filed Clainant 's Purchases, of Accrecite d Central_Stat ion-Protsction.together. -i—--—--- 


— 


_~_\_itth_properly. executed. sworn-statemnat EE BAe Ree eee enter rn nn 
fn 2-72 Filed Mubzler Bros. flection to. be. excluded. fron-Class.-of pltifs* purs..to-provisions - 
of para. 1 & 3 of notice of 12-13-71 Se a ks ils gees beecamantine 


~ab-74 Filed J.C; Penney Co, Inc. Election. to be_ex.cluded_trea lass.of pltf‘s!..purs.'-to-..— 
_|__ provi sions_of. para..1& 3..0f notics-of 32-13-71 —$_$——_____—- ee cscs eaaiainceeemenee 
11.2827 Filed Letter of Cahill, Coron, Sornett »Reindel_& Chl _dated 1-19-72 to_Metzner,J Fi, Semmes 


~ gnelosing_affdyts' of publication execute d by NY Times & Wal) St._Journe:1__.|___.. 


to cena ame Lom 
—— o. 


1 
—_— ee ee ee 


Ve: oye of y2 loaned ar syasecd ign ore erie eras ee 

Ey DRG int-of casei £ } wESROF Eh] bak £6j&-Levin-ea tey of -appearame for” | 

—Zaditional Co#ercial &Tndus trial members @ classes” or pltfffs" os indicat age wl Sa 

5 10-74 Filed Hesirov “seeion of the Twenty Comercial é Industrial emia 

ee. ~~ Menbers of ¢ ise i rances filed by Mesirov eté 
ce & dated 1-19-72 & Ue 

y 10-72 Filed Nesirov, Gelman, Sui ts ate 

an a discovery on the le eee ese, ae si te 

~ 10-72) Filed notice of ar} tne. by attys._Regan,Goldfarb, Powell & orn 

10-72 Filed notice of appearan by Trubin,Sillcocks, sdelran. 

2 14-72, Filed memorancéum of class rep “ oticn of 20 
“Commercial & Industrial cless d gettl. issues 


2 ee oer 


oo ee... eee «+ ce ee coe ee eee one Cm we wa om * 


. 


a 
i 


(cont'd on pg 3) | 
oe COPY 


y £7 CIV L026 CITY OF DETROIT ET AL =VS GRINZLL CORP éT AL 


7 20-72| Filed Motion of Commercial & Industrinl Members of classes of pltfis’ Named in 
entry _of appearance of Mesirov (Gelman, Jaffe & Levin of 1-19-72 & filed in thes 
: ___actions to_modifythe Court's settlement order No. 1 at 
+ 20-72. “Fited Movanta' Reply_te plt¢%:' nemorcrdum in oppositinn_to_motion-of Tu 
\_ & Industrial class members represeated_by_Mesirovjlelnan,Jatte 4 Levin to-— 


compel discovery On tne pro osed settlencnt issues ; 
FTe | Files Supplenental memoranaun of cla3s memvers representatives contra Motion of 
_Fiied Supplenental menorend -——————_-: -——. -——; -siecavery on {he propos ighrenieser alo nuBs 
twenty comercial & industrial class memoers tocompel discovery on the proposed 
__|__discovery issue ede se saihail 


=-2:93-|-pefoss terete se c nz cnallange claims mumoered as 
or 66; Claims tos. 2000 thru coj1; clains Xos. L000 to 


Oe he ed a 
t ame 72 Tstter from David Berger, of class action comm a tae Rea CG 
arte. | Filed letter from David Berger, of class action committee re: avove chillenge letters _ 
“Ti-72 iFiled affdvt 
‘Malling 
Court to issue 


<-15=72_| Filed P. 
__to_acce ‘tine 's original clain for consideration by this Court as if ++ vt iv 
n_cenalf of Greater Baltimore vc siaat 


Inkel of appeal Frrinting Co. to comply avr @quese OF EA Imes : 
anh 8 of sottlenent Cresh Mok 
rig od. ale Lenschepadlshaaaaapieocoayenastg, (euenemtunane 
@ affavt of Sud sanan, counsel for ceft folnes - 
Tags notice nerein etc. 


: Wal? of all dezts! in support ¢ 
esantacives) in sunvors of vhe 


eon nt nti 
reaiest for an extension of time to file certain papers previously reaguired jo be 


filed on 3eci-/2 
FACET ONE, SMO tsk 
ve be?? | Filed Sips us eug, Chose 0, 2--crdered that Faragrasas Tils) & 12 of Settlemsnt cinder 
nae A Suntan, 
' ee ; Sie thie Tas3 scvisn Cormitnes 


Science 
> * er 
7s ,onee ene The tne Ging wk. 


Ge + ore 
ti forth wne Mane, address>é-5 
Sach mercer O ? GSES is Guge trait Jocin/ 
pt lth an Roloc | a 
oy mpovice set tae hearing on th: anprovas 
neti OaelO) S Stua ttix 
SCATLON G SpHLLCSvs0:) ICP BVusSe Zées 
a tin : 
Os is adjourned until Snes qe in -. 


“ disosursens 


ens rai Jeci_on i 
sae ame eae TRI a nit eenne eerste nt Gein 


a ee ET CE rg Oe scat 
sareehels Filed Fescrandum of Course) ‘or The Class fepresentatives in-suppartof-thoir 
I ci csenscan adel onenione tition for Counsel Fees 2nd 0 ts gS awe 
q i a = aid. Filed Plan of slloc-zicn_of tcttloment tind ~~~ pee 
i “sp 21-72!__ File d. Appendix.a".List of Claimant 3_ by_claim-number.,- ont.—of-claim-4—challeng23____ 
“2 21272'. Filed Appondix-"2 Alphabstical— wist of C). a eeecnnn tes q 
025272 en d_stip. &order..that-metion-toreduceteral -fees eee delay.the. proposed. settlimer: 
A... dS adj.-from. 4-27-72 -to-5-2h-72-at- iM_in .rm,.35-So_ordered-Metzner, J——_———-- 
or, 26-72_ Filed Pritchar¢e,McCall. Bt aston tay ekowaree -of.-attys fea tor__|__— 


COTE 


__ representing pltifs!_Pizitz_tnc..—— - | 


FIIRKLK--12-0-63- LI —2915 


3 


af 
* 


live:2/Chty of Detroit-et a vs —- Grinell Corp. et é2 68 CIV L026 


D. C. 110 Rev. Civil Docket Centiauation 
SSS ST 
| 


DATE PROCEEDINGS 


‘May Il-72 | Filed affdvts™ of Alvin Stein, A. Faul Victor roert nson re a ae ae 
En eee — a. CS 2 TE Np enna aNIND = 4 oe 


counsel fees in within actions in a sun not_in excess of 202 of gross settlemen* 


way dl-72_ | _Piled Liebman, Sulau, Robinson & Pe clnan_menorandun of law in support of application 
to limit & apportion counsel fees i 


“ay id-7e_ | Filed Humble Cil & Refining C., {International Lubricant Corp. Sh y_shell Oii Corp.) 


Bay Fair Shopping Center et al notice of motion’ Motion for an order setting an 
identiory hesring on 5-2h-72 before MetanersJ __on the issues raised by the ¢ _ 
fee petition of counsel for the temporary class representatives 


—_ 


@d memorandum of claimants General M Motors Corp. et al & Ford Moter Co. et al 


sit, on to petition Pr_counsel fees _—_—_—_—_—————— | — 
daffdvt in opresitionte petition of counsel fer-class representatives for ii 
award of counsel fees & costs ote eee aS een 
“Filed Notice of Clzimants Gmeral Motors Corpses General Motors Acceptance Corps_|__ 
—Ford Motor Co., Fc 1g Development Co., Philco-ford Corp, & Philco=Ford I 
_ributors Inc. + of intention to answer ———__———— 
Filed defts' Grins] Corp. et_al opposing memorancum to_motion of alleged comersis 
& industrial class members to postpone the settlement & fee hearing scheduled 
Me *< ae eee a rs 
Filed Towrley,Updike, Carter & Rodgers notice of appeerance & intention to be 
heard for The head Corp., a member of the class_in the actions 


SL 0 + cee cee | emer « 


i “ay_12-72 “Filed Nead Corp._supplemental menorandum_in support of ucceptance of tie_amen =< om 


— o 
— = 


ne ne ee Son er eer og ae Te eae OP 

ay 122072 |_ Filed migrant Savings Bank statezent cf objections to avard of costs & attys. res3 

oz 15-72_|_ Filod Application of viaid,H rkrader_& Poss for_appointment_of Counsel fecs__|__. 

“Filed Supplenantal affdvt ofA. Paul Victor tc correct. & incorrect case No.of | 
|__his_affdvt executed on_9-8-72 

| ay. 


—— 


ee to the p 

hay 15-72 Filed ect. 
; | Plaza Corp 
——Cil C5 


May 15-Te 
Cram eae i 5ssz 


Saw ps, 


me nm attache cee cl dguiee Fite eget eal gaa 

Nay 15-72 | rites thaniel Whitehorn (memter of firm of Rotein, hays, Sklar & Herzte- 
dseo settlement of this class action & in opr osition, ~~ 

ree Spe. [ass Tor en alicisance of cours el féés in 
amt. [opa 252° ee 


econ eereraneneoaciior 
re cE 


34, 22-72: | 
ay B72 


ee aa 


Se -eemmenieen wen | mnie ++: 


-———|.. ..by.counsel for.ths. class representatives_. 
' 


eee eran coment } ance ae 


(oo oO toe ee 5)” 


a 


o- 


GB CIV L026 cxty of Detroit et al vs Orinell Corp. et al 


PROCEEDINGS . 


*~ “PHlcd STG Tie Fe utide jor Es Teer Si tecizs unt = nenoraraun or 
‘brngimeareas RINT Rese i7-W adeters “ia” ‘Oppo iti tén “Co Requect” for “Attorneys “Fees. oem 
‘7 23-72, __-*Faicd ="in 6 be nal Sis L0e7 and 65 Cis 5 a 
aie iy of Comercia’, ene Incustril Res heabers of Cle “Clasees” 

r Lea: ‘Order FO. ‘Me. - 
ae tox 3/3 ee awe Tae motica .5 extend tine to file the @ written — 
te. Be Sasi a. froa ti thes class @ctions is Genied. The 2 riction 
ee 2 the U6 a Cour’ | indicated ies result. 


me cee 


“ets wetc. : Leas detained 


—— ene ee ea ae Se emee: o. Stat ot enaes a 


Sonata __in_ ths pre or His ¢ ag ce es 


prtttaere 


= See 


teat lad rat oo aa 
eek Rare cr eee ees ae eer Masran of se genuseeseere reaches ee 
oe 


emu tine fe wu ctweew Ce ate meray me we 


78 | ome” ner eTaae “in cup REL OTF Sr owal Or “Serene 
i rebice oF OF ujeearanee by Lord, Day & Lora, Ter “ecunsal David Lestsy, & 2 ae 
ary = one : eaueel Tor eiehe reprczerraraves” is een” aN sani 
: ce Shai cases at ao Fo LUE | GU CIF. C27 and OF Five: 9 os. - apeapmuariag 
‘Bbe7el Miles in Ga Civ hier, OU tiv, NO?T end and €6 Civ, [028 
ina _feserenden ea Canal? of a2t Gofts. in stppert ay, the proposed setclementt: soattney 6: Ei - 
wom Welerants * * {Tivavits 3 in S2prort of sronaed ee ttlemornt. 
« Te eetions te to fF cnased Cetilenent and Pevavion for Auard of Costs and. fee 
hy pgs Attorne;2" 1 Fees oy ‘Tren Stel corgrretion. ' 
Wenerandas in P uppers 6 persvel ot oe oposed sottioment. o . 
"Foiltioner's Hariy Me orindin an support or his recuest for atte reyes! fest : 
anu contra 84 fectic: coe oy 


aan ce emn cmneiom 


il tt 


el 


am ommmveene | ome 


fervit’ St oFscs there application 6 oy Parker, Chajin "2 i: Flattaz,etel = Pe. 


ae ees 
Mancrandum of acaclemy Ucsraetl Coe az: sd vin.ton ton Ine. in in epposix dun to 


a es aera comme oe 


“Fatition of nm of ceunsel fur | Clzss r representatives fc for Avard of Counsel Fees _ 
ad Costes See TT nel 
eS ~___ Femorand Sen oS of sil defendants j in support of the proposed _ 

ae Ee it. in Gt GCAv GET Je 


oe oe a ii eee: <r cee eee amen , Heme <TR 


it ‘af Robert. Oe Donnelly ce Support of , of procesed settlement. _ 
o_ Proposes _fetition for Avard of Costs _. 
: and. attormers' 3 ‘by. pea Star ef Corp. oo  . 
pe granaen. ins SPE “of. "approval, of _propesed settiement Cavid Barrer). 
‘etorandum in suppert ef his ruaest_feor_attorre:s'.. 
2 goby eantra “Geiee! tjorns_ theret 46, i ae 
oo a. Caran. Be reer, Fisqe_ ._in_opnosition to apnlication_t a , Parrérs 
— Chezin & Flattau,et:2 for attorseys feos. oo 
t ef Servier of bests! eenoran: ina in support of Pros0s od ‘Sevtlenars, 
and Be aid anvine afficeviis of Robert {. Von: nelly upon many parties cn sess 1— 
=< G2°Ci2 5 1iG255-68 Civ’ he2Tand-68 Clyek02 0 - 


nry fenry salbernerg (firm of Stroock & Sicnsox 5 Uassal Soe alae 
7 __sucrest ose ec al in opposition to retitian of counsel forclass_action——|———__—_ 
Se tidy carry gue F~taamcommnn wna 
_Filed_a ffdvt_of A. Paul _Victor_sutmittedto—correct the-_statenem——“"—~ made in Ste 
i. whe original effdvt. - ee ee 
é — Bay_ Fair_sh hopping Gentekts: Fesponse_to"petitioner's rcply-memorandun i_sup port 
yes _.. of. his..request for -attys.—fees-&-cantra—objections- _thareto! — 
ry + WA2. Filed affdvt.of. service_by_mail_onSsjlof—an-affdvt- bjecting—ta-patition_for.counse). 
:  fa29, on Cahill ,Corden_et_al ie eee 
872) Vy Filed ‘franser. int of Record of_Proceedinzs_datei. 3. March_3,1972- —- 
—-|- Jf 


men 


_ tele FL dled. afrdut 0; ye ‘py_Grefinks] {appeal _. Erinting Co.)to ccmply..with-the-raq yirements.—- 
age P parageaph 9 of seitienznt_order lo.) tequiring.an_affdvt. os. service ee affdvt, ae 
saa Burke (Aucomitic ee Alarm Co.) with respect to mailing of © 

‘Cont! ian na A) r 


“ty 026 City of Detroit et al v8 Grinell Corp. et al me 6 CIV 4026 


a 
; . . * be 
e 


= 
! 
E 


D.C. 110 Rev. Civil Docket Coatinuation page 6 


ee erent se eer ES -_ 
PROCEEDINGS | rf 
Ly 


JOHe 7272 | Filed aftave of David Shapiro | tatty. tor pltifs’ in 65-2789) 128 Meal 
tine SoVE_ Betore Metener,J. Nearing for attys. fees held & concluded-Tee. Res. a 
JULY 2b 72 | Tiled Transcript of the record of procecdings_ddod_May_2h_25_19° 


cece = commana 


ig 12 | Filed Notion of Gunce of addase of Lat fire af Howey,-Sinen, Sabai 4 ———[—~ a y 

ee Fe ee ered of pease .»_NoiL_WashDC_.20006..._— 

‘ O-b " od Bens 1 of th ord_of prosesdings did_June —> - Cs a 

ve Teit Fite OPINION #3900L.- The sett cement ° che ‘status embraced in the zg 
mat'i class actions are approved. I subscribes to the prince te lod - 
i who contributed to the benefit conferred on the class 


eee 


“for that effort. counsel will be 
on the application for an Le 
ices rendered in obtaining. 


So ordered Metzner,J.!. 


~ 


——— 


+e 4 


nosed settienent.s —__ 
~_ St. c 


e 


£ 
Lied Obiecticns + 


Jan.2321i|_Filed Herora 
dan.23-72| tiled Attics 
2 Filed Apserndix "C" Li 
nendin "DO" Liss of Wr 
"Lt . Mailed on. or.cezore 1/20/72... 
dan.23-73 | Beled_tecorendun of Rul -Reyeedit SEAS 
__| __ Attorneys Fess. 
Jan.23-. Filed lictice of Motion ta reduce lecal fees and delay set 
Jan.23273. “Filed Honcrandun_of Lew_of_Menbers of Alt Comercial 0 Dass oA Se 
|, of metion to reduce legal fi ywesettlenm-nt | 5. 
Jan.239073-j-Liled retitiorer' f peri of his request for —______— ag 
i wn itiomey's fees and_cont:. objections thereto. ———_________{UB4-HLM, 

Filed Mesorandumof—ClaimantsGeneral_hoto=s Comp, etal aad ford Mator———___——|-——- 7 | 
ic seals ~__Co,etal in opposition to_pestiticn—for counsel fees —————————-— en ‘ 
Jan.2373-|-Filex Not ice-of Intentiento_be—heard ¢—— ML_& SLC)|—. 
Jan.23-73-'. “dled kenorandumof-counsol_for-the-Class_representativesin-support-o — e 

— thein_gotitionfor-counsol_fees-and-casts ——__________{D & iL, J 
Janw22~73- ‘Piled-Povition-ofcounselfor_the-Class—roprosentatives _for-evard-of a 
ee s epereey 4 te LS ———— Se 
Jan.23-73| Filed rls JUUS vEjte—the_claims_(as_defined-in_paragraph-2-hevein)- of-each -and— 
~ every mentor of. tite Class_(as_cotined_in_puragraph—i-hereim) ~are—dismissed-|--— 
with prejudice and 1ditnourcosts, and-eaca-member-o{—the-Glass—is-forever|—""" 

___barred_and pormansntly anjoined-from—institutang—or-mainteinin g-any-action-|—— - 
———ony ora ssertiny—in_says ay-tho-Said G aims--as—agains+—any—una-aii-of-the- Sein 
———Selendants 3—Said.ceits.ae-discharged—fron—any-and--all-Léabél ity—te-any-amir—~ 
_____all. memmrs_of .the-Class—in-rospoct—to-any-—and -alz-rloims-deverived-in-paras--~ 
; graphs-2-and-3-horeof,-e-xcept--es-to—tneir-ovityations und? rthe - Settlen2nc” ae 
———Agreenent -epuroved by-this-Court;—i his-Gourt-retains ‘jurisdiction o Ctiris 7 

ee sean cowie eames -purpose-of-ascertarning thot sli-partics ‘persorm “and @iscensre: 

_ cielo viet gel ee aaa ns a y oe fcoreement and enforceaent t he reel’, 

eee | meee mae UC HE ULSI oe JUtmMOeNt ent .4/25 ; oe se : : atled’ ni ab ines 

Oe Oe ae ee (matled“noticess""" 7 


a 4 
ocean mo amass | ceaom * + 


——— 


od ak cake aoe <a eene aaa mee eee Memmeetene — continued -next—page———- ——-——- |° 


ts ea cea ecard armani ste RUE 
Aik Racoon Maa aronasaSE 


a 
— 
———————— 
ASA 


68 Civil 1,026 


berks wet 
VATR 
wite@Gots Fated FINAL JUDGNES 


manic 


_ GITY OF DETROIT, etc. vs. GRIMIELL coRP., et al. 


PROCEEDINGS 
oo 
t Counsel for tm Class Ke resentatives 
PuA., Attorneys at Law are allowed Sill, ILlie79_as 


2 to be kent 
ded 


— 


a nt of said feces 


s Counsel for |. Ae 


endwood Leve lopment ve 


Ovi, n -of-pocket expenses to 
niga. istaner va Cee-n 6 Cis, Sceassor Ey 
& Shooninr Center; on “orp. successor bY 
amble 2 intnet 1; Friendvood Levelonment Coe, & 


2 aza Corpe, intern 
“\__heruin (AxSo_in Ci cive ue 
(Filed Amended Notice of 
successor by merger _t 
nS tate 2 


bad 


con Lupeince 


er 


ral 


mee aes oe een ae aren ome oe 


Kae 
m Trucin © illcocss Edelman & 


H 
3 : i nnast Td ow | 
, t j 6 oo 


I, 


o 


cervice list rrov iced ° 
Clifto 


ee emcee se 


EPL—LK—12-5-63—1eak sds 


NN inn EOE 
Fema neem 
RR RES LTR Nn RRR = — 


* 4. 1225 Vine S te EJuy.Inc.;,ct al vs6 Gitl..did. CORP., cb al — 


syd. b027 : 


e 
iB ———————— 
———— ; : Date Urore + 
PROCEFDINGS : Judgment Nu: 


ieee eer eneeeemeeenenenanretenehinmerninmenninennameme eT 2 
. 068 Papers originally filed in Baste rn_DPistrict_of Pennsylvania, Phila. ,Pa.,-were__ 
2 this day filed: Ueavlaint summons ,_jury_acnand, 7eturn oa. suinons ;—-Defta_ 
to_priserve status ouo; Dert be vemoreraup in support of 
motion; Orcer that ail _srocecdings te st ayed_as_ing seated: stin. and orde 


o 
extendinz time 0: dufts. to answer: Transevipt. MSWPH GF Holrss rlecture 
Pretective Co. AMER of iutomatac Fire Alani Co. or Delowsre; ALSwER of. 
Grinnesl] Corp: Albin or American District relerrauh Cos: _tucuice of case listed 


Pe 


for trial: vury asmand vy lolmes Electric Protective Go.;_copy_of 91 order staying __. 
roceedings; certified ecpy of order transferring to S$.0.N.Y., and certifs 
copy of docket cntries. __-__. 

RECORD OF PROCE: 


Filed Kotion to Getern S348 - 
Filed wotice of tiotion Rit. & tanor, J, res ee a 
these actions may not be mainta: _(fiied in 66 Civil 1026)| 


O Filed .ovsce of --otion rei partisl su Reom 2201 cefore Metzner, ve 


“otion re: 
7 the Court 


re : : 


apie ariel: 


add ATA as a deft. tothe extent that tne moti 


oH 
Metease 


ase ,O'onnell & 
“olaware, in p2ace | 


SENOS x fereor = 
€ “niiouel Class Actions._— 
oR Rep ican District Telesranoh 
filesations of cocr lcs mee 
$5! momorandctm 2n ery gizion to maintononso_of thssa_suits es notions 


Se! 


wets y_memorandum_in_ support ¢ of maintenance o 


ne L class actions. _ . 
hed ontague,Jr,_in support of National class_a 
CCC ety ey : 

med ele (tds CE cin WO2b) 

FAs gerts! 2ni: : a asc cits as nationsl 

elass acticns 


2 TS ~ 
Piled meso _enderscd_on moti:.. ited €29r692=--Thés jispescd of jn sceore 
with sottbment trder iid.) 5:2 »128 action sip:id teaay r 


td 1275 Vino St. Bldg. Inc. et al vs  Grinell Corp. 68 CIV 1027 


+ 


tee. Civid Docket —— Mi 
dos a ses eiecrs- = SATE SABES Tt page in Se SS SETS TT a 


. 


Cc 
a oa 


DATE . TROCEFDINGS 
+ FIj-71 Filed Gora aiT C%. DSC No. L---Crdered that “alt dascovery é “other pre trial procendir:: 
-———|—"An' thd actions “dxcept only proceedings at specificaliy provided. in settlenent | 
| -———— |" dereéinznt’ ard stared for purpose of settlement “only, Notion of pltffs' to Aawal__ 2 
9 |-— these acldons maintzined a3 “cliss 33 actions are. hercb;" granted & that class in j_ 
rs —eivil aetions Maintained a3 class actions *¢ bs.dofined as indicated. A Committee 
| “stig be formed to surervise «. eatry ‘out the provis iens “of ‘this order including — 
—hoticd ‘to “nénbers of these y Glasses, Yefts® shall bear all expenses incurred by| the 
coe __ corm t tee © in conncetion wi Wi “auch ¢ notices. ele ro ther expenses willbe paid. out_of__ 
——_——|—thie“settlineat fund: Tis last day for” eS scacvive ers of the class to file! _ 
—reques ts Tor Pextlusich chavs oe 2 “és ase iS da} for “Rémbers to file a “Sworh 
B shall + ne held 4 7 -Te_in in Fa 1105,-$ 


pis : rarnlication. for_tis.¢ i Tecs 
ete. phat tea approve’ tes ae Mensers ‘iecins eS te: their ovjestions must do! so | 
se u-E3—72 20° % iting ing with Clers of this Court-i‘ctcner, 3. n/n... 
"al prélirdnary menornriden in suprst of attys, fees fron o) SA. 


fun ao Pei i 


ne _me:o Seep ini BE ed 6-10-69-2-This_ ration. is_disposcd..of in a nes. 


sutlcnenterdsniid,,, Lsimed.tosay in-% se_tirce 2c te -50 sae dered-ebsnec. 
cre Of wt, ASLpin n (Vice-sres. @Fins Gert verican vist. Te eurapa) we 


re removing various names « addresses from the 1: ees Laat ee a 


astayt -of Erankk ¢ fritz (for_deft_Holzes. -Brotenticn_tae)_pursuat _to_settlenent 
“or es 9 e eee = 


gh ited eee at P Layre ence a Re 

{ ilo, 1 see eee 
res ier 5 of Lewrenee | n (for AFA Protective Systens Inc.) in accordance 
with. _wita peracra ach ¢ of sett sger io. Lyith Schioit crc ee ae ————--| . 
“Filed bri cae of Gert $3! in suppors of parerraph Sa ly of sessiemcnt ore! orcas OGe 3 

—Filed_affdvt—of-Mailing—to-list -of—Custemers.-in-accordance “with paragraph_B. of_— 

_ ___|_.__settlenent_Ordcr. tio. 1_signed.by..Metzner, J___ oe aes 
an DeTe ED Re STE tion_to_retain_Cerstenhabcr_&-Bismond,-Esqs.—to- appsar- 

ts attys._& to abttend.all meztings..in.cen mecticnwith_above-matter ———--!. 


2 ALLE nox ieee at faoditeda, Zan: sore deerme &. Xrones _ror actors. Fund aunt 


for_—in nararrach -3.of-settiencnt.ordes No. Leietaner, J.- —|——$— 
Jan 17-74 “Niled “Ackmowlcusment of recuipt by_mail_ of novice o: exclusion og 


” eens oe mae eS tion-to bs-axcludad - sheath of. ieee t£fo1_purs.—te_provisicrs . 
en of notice of ~poianag fee eee eons 


> es =e ay sheticonmtst neqgacres oe 


of _appes ennce__ ie Seo pee 
Jan_26-72 Filed notice. of-appcarsice. of Euches yHubbard &. & .Reed.for_. Ford_Notor. or. CO. ,- Ford Lezsinz. 
i 


“mm ___|__ Develomment Co., 4 Philco-Ford Corp.....-..—-- i 
i} an 26-72) Filed Letter Of Canill ;Corgon,Scrnett, Reindel._&. ‘Ohl_d2ted 1-19-72. to-i Metzner, J -|- 

— __..enclosi- ng affdvts! .of-publication-cxecutad -by- NY Tires & wall. St.-dournel- -—|—--- 

tats cD bl Fe UL iiaueevin’ aF-ier- ad AE Paneac: “98, Wate? -4 Bae a see ey IES rte te oe See teen ee 

Peb3-72_! .Filed.notace of-appearance of Hilton’ u.. Seasonwein fu_members of the class of 


oe 2 we, Patlis! tu.tuis action a3. indicated 
Seb 3-725" riba notice ol appeurance Of i.con,.elll & Mahony_ “for. Acao_ "Backing Corps; ¢ 2 ons ce 


— parties in class of pltffs' in tiis action . ee 
1 ose lees A apy aN a 
2 . * 9 


——— =. 


ery hel 1225 Vino St. cl'al v3 Grinell Corp. wt al 


ue page 3 


nt = oe eee SSS SS SS SS SS es 
te! = 
e 


as ‘ PROCELDINGS sient 


10272" “Filed MésiFov,GeLaan,d WJirie a Levin entry” of apidarunce Tor wddi Lldnal” Comnvrivai 
oe s Industrial mentors of clAvses of pltfis™ as invicated $$ |__— 
“Filed Mesirov,Gelnan, Jaffe Levin’ memorandum in n_ support ofits mdtion Us Conpel— 
wie “sebblenc ~ issucs aaa ee eee 


10772 | Filed Hesirov, Se 


~o———i—=-members~ of elaas2 
10-72 |_} “Filed i notico of aprearance for pitif f_AGHAY Inc. ty a Tatty, 26030, ,Goldfaro, ate Guinn 


19- 72.|_Filed_ | notice of a appearancs_t for_cl clain ant. “Alex: amcor '§ Inc.by¥ Trubin, ssilleocks, Sdediian « “a: 
lb-72. “Filed? memorandum of clas representatives pl 1tffs Tain opposition ‘to motion ‘of 2g 
iets ange eeeritinn al_¢333. ; menbers _‘ toc “conpel_c 1_dis covery on: proposed § settl.l issue: 


- 22-72 ruled Patieh of_Com-ercial & Incus trial ae hers of "classes of “pltffs' named in 
entry of appearance of “HeSirov, Ge Laan, J affé & Lévin dated 1-19-72 & filed in|these 


__actions_ | to 1 modify t te Cot Court's setticnent orc it order no. L 


28-72 |_Files_ novents! 52 .ply_ to. 9 pists! Acmorandia in in ospo3sition +0 moton of Twenty Comnece. 
higmoers 3 represented | vy ine situ celman, Jaile “ Levin to condel - distovery on props: 


se ttlemen: . 
—Yiled supplenental mesoran noun ofc of ¢la3s Tass representatives as contra movionos tvyenty | 


~eonmersial & indistrial class memoars to compel discovery on a the proposes discovery 


issues 
~ Filed ll Folders cont taining cnallenze Claims numbered a3 follows: Claims Nos. 
taru 2755; elains hos Hos. 2600 tare , 2531; Clains vos. LOO to G21 


, Sememiaaiee, 
fests racket ae 
er from David bel berg.r, of Class ac’ action committee re: acove challenge letters 


oe ; elaine ao oe ne en ee 

” Filed notice of appearance_of Mortimer Lerner for Fran Stef Corp._(a member_of lass — 

ot =a eletist) gt eee en ss 
Filed sory of anneorance ef Stuart 5. Rome on behalf of Greater gale. uedical | 


2 wi C52 to nets : LP oar cree prort 


: Tlie Sees pela oe mraneaTacatal 
“Ter fs? : cee re ionte ue sentatives) in su ee 
_} ONT $ 2 artiv in su =a 
eat WEE T6F aA encenaion OF Line a rtain vapers nrevicu Teusly reyuired + 
yo Lied on j= j-21 = i 
Bi SE a ae = a tet thet parse aerapes ll(b) & 12 of Sesblenent. ent Crdes 
~ ho. L are anended to extant th that th tine ¢ — ich foe Cless_acsion Comibte2—.— 
ae S$ to Le an o uereyt ba ose Hee dievess sas ee pol i f|2<c2 
a of a 4 : paresraui 13 of 
“aan rs seani ss > —— 
ras: PD Ti an. as te mrovice tuat the peoeens on _tn2 a: 1g _aEpr Ova 
“pian or ollocstion « applicavisn Sor attus 
Senet ed__tor - be27-72 in rm 3105 is add, until S207? Zin ag 
ne 
of ii, “Ee ae a: Ltztenents of Claim, | 
pendix ie iist of cutricsof aprearsnce sett 
tandix tit this t oo wy Stren 2 clusions f-c: tose clacs actions, mai iled_ 
—— a ‘are. 1/2¢ ee 
sabizle Filed Potition go> Counsel for ise Class Nopresentatives for Auard_of Counsel — 
ea os Foes we CS tn ess 
lea riled iczerandus_o* Counsel for The Class_—Mearoscntaziwes in-ssport_of t heir-|————— 
se netition Sox Counsel Foen and Crates. —_— 
~acle72!_ Filed iar. af nliocati jen ef Sozutlecent fund. 
» 782-72 Fiteg_ Appendix "A" List of Claimants_by .clainn number, ant—of—clain. &--Challen' yes 
25-72 _ Filed stip & _orcor_ ths pragewuagin recuce.tesal_ tees. &-to-dolsy—thoe-pronosud sottienent 
Uae cases,-is-adj--tromlz27=12 to _5-2h=72_at li: 30FM-dn -rin.—35-So-order od 
Met cd 9 poorehesicsta selene ‘ies: celescisiecpmasuncia aaa a0 ae 
26-721 _ Filed Pri.tchard,! ‘eCall -&_ Jone3 ‘application . for or allowance _ of attys.. fecs "for ae 
i... Services in representing-pltffs'-Pizitz- Inc.-ot-al-in. Civ Acticn 67-471, Northorn__- 


i Pist. of Alabsna_ a eee 
EPI LK <9 13-565 Sl 2945 


( oot gee ic f) 


act 3725 Vine St. ot al v9 Grinoll Corp. ot al 
é tile 


D. e 410 Ree, ea Tyeket Contiar stion 


25 oS Ses 


pate. PROCECOINGS 


tase 


ae a Sit ea ee arm i oT 1 asap ‘enna seine Sor ane 8 - 
. May-11-7¢—Filk: d affdvts!-of- Alvin -jtein,-Aa, -Paul- yictor-&Herbert- Robinson -re: award of_ ee 
___—|—__-counsel ft'ees in within. actions in.2.sun_not in e«ccas_of_20%. rroag. settlement _. 


_yay_l= 212 Filed Lic ebaan, Sale, Robingan f& Perluan's_memorandum_of_law -in_support.of_applicai- 
___to Limit, fe “apportion ¢ counsel Lees 


Hay_12=7: iled_iumtle Cil£ & RefiningCo. Auk “International Lubricant_Corp.,-Shell-O11-.Corp.-: as 
| —___2y fair ShoprinszCenter.ctsl_ncticeof_moticon-&-Motion-for_an-order-sottinr az 
evidentiary. hearine_on_S-2l:-72_before .Metzner,Jd.-.cn_the -issues -raised-by-the.— 
fee netition_of Councei_yror_the te. mnorarys. “clasc_representatives eae 
“May 12-7 12-7 y Filed Remorandun or claimants General Motors Corp. et al & Ford Motor Co.ot_ ahi 


on 1_ofpositicn.1 _to. “petition for coun3e) Coo i eee ca 
“May 12-72 Filed = atirdvt in ornosition tc to. cetition of counsel for claso representatives f fori 
acetone __award of counsel _foes.&. costs 
—May_l2-72 Filed Notice ef Claimans3_Genera)_ Motors Corn, Gene ral _Notera Acceptance. Compal 
__Ford hotor pr Co., terd Leasinz Leveloprent Co., Failco-“ad Com & Fnilco-Ford 


~_Distrituters - sinc. = 0: - of it intention t to answer 


+ 


ree eee 


ee 
or 5-2hl:- —— — 
iled Townles, Updike, Carter -& Redgers_notics_of_arpearanco-4 intention_to_be _|__. 


ve OL atd_for the Mead Corp.,_anenter_of the clasa_in_the_actiens————____ 
May May le-7: i Filed lead Corp. sunplementai memorandum in support of acceptance of th<¢ amenes3_ 


pa eee # ens slags got cS ccs es tlie aa oe 
ay. Se Savings Banx statement of objections to award of costs*& atty3. te: 
“Kay, y15-Ta_ = Filed fd Application c or “Wald, Hai ac rkacer & “& Ross 3 for appoint. ment. “of ¢_sounsel_fe8 
“Way 15-74" Files | Suppicmostal ¢ of Aa Peul Victor to correct an incorrest case to. of his | 
eS exect: 2d one é-7e ! 


May 15-74 Fil ectors renresented ty Mesirev,Celman, Jaffe & kevin 
ge brief in support thereof 
_Kayh5=22_ Filed. ‘Chjecticns a of Pair Shopping Center, Friendsycod_ “Develepnent__Co. Garerr 
____ Plaza Coro., BE Se ti il & Refining Co., Int! Int'l Lubricant Corp. & Snell Cil G. cil Ce 
ae to all apolic saticns £ cns for c ‘counsel fees & Costs rales 
“ay 15-74 Filed | Howrey, sizcn,Vaxer & @ Mirchison. “notice or “intention tan_appe2r as ; counsel 3 ter 
AY _. Fair Shoreine Centex, Friendsyeed Develerment ee at. a2 
Filed. Clsinans_ écch Centrry Fon Film Cory. consent to 0 proposed plan_ of ‘hisses 


or Settienent Fond & osjsesion to pe tition _for_axard or counsel fees oa 


Filed Lotei tein, nays, ci ‘lar & licrgcere notice se of "intention 1 to be heard at hearing j 


a ae ee es ee ee ee 


on 1 5-2h-72 0 on “on _gehatf of cisimants | Hart t,Shaffner ¢ & Marx % -& other claimants lists: 
__on attached s enle tO ee 
ari ted effdyt_of if athanicl tiitehern_(ok firm_of_ Botein » Hays, Sklar & Herz aera, ea 
ms ines eee to proposed scttlenent of this class _actich. &_in -opsosition te___:__ 
: — pplication OY. soizeh for the class_tor an allea ance | of counsel fees in amt. st 
a icernt f 
| “May 18-7: rears ane eres a eae plete T answer | cr to He ons “the ofc ior wecougen 
pera member s rer 1 to postoone tne. 


-_ 


settlement he Po cn oe 

May 22-72 Filed d2ft Americun bist. Telezraph Co. affdvt & notice of motion to quaah subsac::: 

‘ “May 22-74 Fil Filed re ely Bites wor neers fooinson | ‘to. > Application . “of f Wald,Harkradar. & Ross_te> 
ports.s erreteay hy ot cu unge faes 


ay 23-7: THe d Memoranda of Anerican Uynamid OG. & Shulton Inc. in oppositén to patition 


——.-..|_—of couns 21, fer th clasa. representatives. for, award of counsel. fces.&..coats — 
May 23-72 Filed tiotice f Inte: ation, to Annear of Donovan, Leisure, Newton & Irvine_to. dotarmin. 
__the. fairness of the Settlen-nt 8greenint «_ths_ propriety_or. _sounsel_fea3, Foqucest.: 
by counsel , for th2 clasa ren resentatives | 


7 
‘whan! om at 


2 cmemommere tema ne 28 ae a oem re see Js aed, 


ee Oe + ae eee — . meee So ee eee Lt See 10 a e-mee eooeeemmas += Seca: 


11 


- 


we + mmeemmroneseeme # remnnaee® 4s Oe he A= Oe: 1 1 wetale pOtee st won e. ame ne ees 1 8! Ome ote ree © ‘ommermae wGe 1) « 
a a 
o tay Oe? 1225 Vire Se. Beg. 3e°2l va Grinoll Corp. ot al / 68 CLY li 
‘ ; . 
oe wl, 

ace — 

<ceearee eure te Sit TO PETAR . 5 SETS Se Se es eee ose, 
2) PROCEUDINGS : Date Order v2 
- i dudginent Nott 

emmnieiie we 


ical teen eC = "h.rOO CIT i. Ares CLT W027" “TUG Cite LOG 2 Manioramiun “OF 


sal-ome + 


ane) mye BuRPApUee 3 
* qe ss wae Setar het 1 a e+ gaeedocnteee! ce ay 


oaennen mano craereroes: oe HOT SSA nic :41 wif any * fos fenfttfon bor its: wernt ae for” i ttoriesys feces. mmeses 
~T Pited = in 65 civ. *)caGr GRSRv UGE” “and Gb Civ. 1hiad = i eee 
on “on 2/29/72. Fated ff ovien “of Ger. eredal & res ‘Irae Mahal fember bers ol" “Clucses alee 


ee ee “honk ty ¢ “Cévri's Sevtlercnt UF dor low” ‘One. pees ov eet 
SRO EN. , (on. “2 3/12). ‘lie Revion ve “uxtond tere | 0 file tis” Veftten 


* 
a: ames Lamame 6056 


@lection te + ba enelused "fron. Eh Chase, notions is ae eipah “tie Eg Mm wey 
NOREEARIO: | st: SR eeErENEONE ee fed? oe & . mbes 8m cad f + ES cag 
Was arcisd on, 3/2/72 ord_ov., “that tine ‘vhe Court tu idigated t this” sasult. oe 


ee om ai 
ate .atce ft . _ireblgrs. “"Penard’s i r the. satiiomant. “hay_be ies jented and ‘dotem! ied — 
in tha croceedi nis “cencernod vd Sedth that 4 iesud. £0, urdired. fet etuner, Je | 


SURED | es 8 GueeeEET ©, + oe qe 

pe Rtnns Mak km Leet ratiee im . meevugnm eens pelt 
s: 0 oo @ O Valor ur naa le te ages! 2 

aL) ee ! FIUED wan besten iN oe Sovvise "OL oe levee F Spyies Ob Urn cette 

SAME 


elmore oe enero s HEN Se Sut sity SPR erovele Gf Tatle ventye “wo 
mmo nee Tonics Or Apes qed ty RP Lord, Deere Levi, “Par eds wsalo Da FLA DOMES Seed TO - 
4 “ywse tELGs ¢ EnLYyssT HT ekth 6 ed ery 


4 


° 
t : 
* - a 4 Som BS ‘ see 2 Ps < a 


ane 
=? fe Aa soa ge tree " a) oa aul ard 


— 
16me 66 em ED ae) | eam 


ann 


sete fm EVIE Sone ) Petey ecnkel TOT UTE — 
en ae 10 Gancs 60 Civ. a LU “HOLT Bhd CU CIV Uo i: gianni pe a... 
Bey PERCE OR Thy, Gre Fam eth Civ, (oat = 
=e See amos ie Ton hahih ie: ol asl das a SUE ort. of tle pre pused sestionent(!cr t— 
DaTaABAReeT ALTAGLeS a See et ot P prergced_ settlers: ite oom 
= ree ee fs to fresaset pesee Sutil: mat re ee ‘ratition for auard of Cet Corts _ai ong Oe a: 
tornese Feet 33 Tey = ie ; «Cor Perei done aes 
tnamsranaae in TFunpee Ca Tbprevol of prepased Settinnente ees Sey 
| atittcne rs Noite: Tewsrandes in, Y sipport of Kis resect for EI Paes 
a; en sontrs 1 ct ctlons tiireto. OO 
Ar(idavtt ia Spies ttlcnte 4 arplication by Parker, ry, Chatin & “Fistisiatel ee 
ae atterness forte col 5 Eg 


yan asain ofA Agorlzan UTA as To. and Sifton Ines | “in opposition to |_... 
____ jevition s of recaat Yor Ci ash a rea ives for Avard of | Counted. Fees. 


‘annem | ees 6 ces Ce aid “Costs. nem 8 8 


|: RR os —— en Ce or, ae te 8 one 8 ecm an: eens seme. ves 
Saneranein on acai rariar “ag tendents in suljent_ef the prepared tase 


nly SiemeuiatE sottioner nent ino viv L627). neers en gs 
nem a 2 AiFicavit of PRowark U. Monneliy th support of prorosed settlements |. 
SS) A ea aan Ob ‘ivetion? to Prenesed vettloran oa Tatitien for. averd. ‘of. Costs. — 
Se “arid ‘attorneys! teas uy Pron bine oie Ce ee ats ee a 
 . ans iene “Henorendun,_4 in ost sptory “of “arprovul of proposed, fe attloment (Daria Fercer) 
— a OS . Rens Ter orand: int, Gn ‘Huppens of his. Ss vomie se, for, attorneys! 
— feos _end_ contra cejectsony there incre ie ae 
A a ACS davit, or David, Merger, Esqeinompesition to application. by. Port ery. 


Chapin & & Flats meted ter. atvorniys Sense. 

oe cae “Fied Affidavit cf | Sarvice of Iests ae femoransiin Nn eso e of Moore’ ‘bettlenand, ae 

and aeginpineny § ‘arttgaavd.6 of Kebort ve Nigro] y Upon BEN) mony ‘parties on on as ef 
$n iit Cin id2i™ Oy Caee’ “nOet ‘and od: Ue by SP Uoes eee ee eee a Sin ARTES 


ged ih cD alta 


— 


-2S272| Filed. od. affevt. of Hens. cilberners “(f4rm_o£. Streoek_&Stressk.t-Lavanafor. aan 2. 


mssaeenbiédres t.. Corpu..et ¢ ai )inopecaiticn to_petiticn “af_couNsU for_elaas action |____ 
. ... Popresontatives. fov_theaward of.counsel_fee5.-__-_— oo 
v 7.R6se Fided affovt. — subaitted_to.corrsct._the_statoment.made_in.5(¢).o£——_—__— 
Secadhingl n ‘ bs Sl Aen it EEA Pets, TA 5 AA AEs Mis BEE TM ie Boas Bath a 
. * MaeTA Fs led Bay, Fair r_Shopping ne_Centor_ot..al Response.to. —"patitionarta.. reply memorandum. 
ae upport.of his .request oe ere era ee -bjocticns—thersto"—- — 
3 ae Filed ‘affdvt of service by_madl, on S-A,of an atloys objecting to. petition_for.councel . 
fess. on ‘Cahiti, Gordon “et al. Se . 
st a 2e7e Filed “aftdve ‘of Harry ‘Garfinkel 1 (Appeal _P Printing. Co. SL) "to “comply_.with_t! 4. requirkncntd... 
_ of paracr: ph dof scttlement order No. requiring .an affdvt. ofservico.c-alfidvt---- - 
ofvoueph, My furke (deft Antomibic. firs Alara Gos Jawith. seopact .to-midling. of-¢lasa 1. 
shlaneadlicnins eat: 


ih seen eo nse 


4 


<7 


et 


aS 


sue 


clad led tele fedct ted 


. 


1t...! 


= 


se be 


bul tit il tlt Lk el 


< 


eee 


°3 \ 


ee. 


. .* 


ey vine St. Bldg. va Grinell Corp. et al 68 CIV 1,027 


oe 
® 


el ny fet Continuation pare 6 
> oe a api he 212m" SSS eee ii 2. DN ee er 


4. “sie * PROCEEDINGS De 

f geet 'e 

Won -gc12, Bifore MeteHor, J~ WeaFIRK Tora avIFF. Tedd Held He CoRELUdeU-Léc Res. ~ | 

. ae CELE led | affdvt of David Shapiro (Atty. for pitffs' in 63-2767) ene 3 
72° Filed notice of change_of address. Re Ea Ts ee RE ARLE TE, 

ed -Opini, on "#39061;. The, sett Lement of the claims embraced -in_the|_. 


Laciistan ~_3_nat!l class actions. arc_appreved._..subscribe .to_the. -principle,.—- 
cies __that counsel _trho contributed to _the_benerit “conferred. on_the_class._. 


y_are “entitled to compensation ror thar effort. Counsel _sill_be_, |__. 
advised of the date for_a hearing on_the application_for_an..,____|__ 
apnorefanment gt Fhe. er) pri oge services_rendered_in_ obtaining 


“aan. 23-43 Filed memorandun | 
oi tlenene a Cir 630 Cif aE ast Sago eel 
—, aS ia ge 
pier Wa ae deeits Cele” ae its in support of proposed meena aber _ 
ya, 23- LIE SEFIGH ore cu. Laddie \ iontacuc . ir. re: Statement of Glaim/G. in. 
eure ome Filed ai Carricavie” oe Hart an OE E notice. SS One 


mee = 


SF SF? 
: 33: = Eee Lg PE ene Non! ccpningent granu tatements of CJaim|}i:2. 
A io:. 
L ( Manerandioa at R.1. Reynolds Induatries -in_opposition_to.. one 
aoe eee ee oe cs. Seen aN 
EEES 3filed Notice of totios to “reduce legal fees _& daley_sebtlement(Ct oc 
-73 Filed Memorandum of lawof menbors_of Plrf. Commercial Cless_in_|___.. 
—_Support of marion to reduce logal fees.& to_delay settlement. }|—_ 
—___-(Amended)_ (CHET) 
-43_ Filed patitionor's renly Memorandum_in_suppost—cf_his_requost—fo 
sede z= fttorne; ws_foos_£ COLE ebjcctions_ thereat 
Jan.28-13 EE) ed. Wenorandum of Claimants General Motors _Coxp., eral & yard ,j_ 
3 ‘Motor Cc, otal, in eprosition to petition for counsel fees. | 
j-713 Filed_Notice of intention_to be heard. (2 DiL_& SLC). 
=H) Pil 2 om am ee 's8_representatives 
ee aes Six pe tote. 
Jen.23- oe iled Petition Be geacdal tot fue class conree gntatives for auand. vil 


meee = 


jee 


~in_sipporr—. 


o£_counsel £ ees & ¢O5! § (0a). 
SHS ELL ed SINAL “bac Ene clai iS (as a is_defined in in. _ paraser a ee 
te mgr eee a 3 (as_¢ fined in Lparcarerht oe 
nexoin)_a i 
__of the ee ss_i KEV \ ermanen y_enjoine a efor. on Ge 
Sis AAT Wag crore anges owed ining_any_action on or a assoxting in rea me 


—the..said_clains_as_arainst_any_and_¢ all of the | said deft's. Said_ | : 
i —_deft's_are. discharged zxom anys all liability to any_& all. members, 


—oe. theciass_in_resnect.to_any. ff ne ‘claims_describe 10. paragraphs , 
&_3 hercof, except’ as to thoir. oplications under the settlement, 


9) tence rea oa —- 


oe aw a mg Sosa 


CS HE wot_apnroved by this court, ‘This coust_ retains 5 jurisdiction, — 
[| __of._ this matter Zax the -purpose of | ASCREEA LENE. hac all Paces j 
ie ws —pextorm &_discnarge.. their “‘obligations_1 sder_the settlement & ,_ 
icine: tmererecrment £ ei corcemont., thereort. ete. oF eenbe, in a sede. Ent. Cla” aN 
: Mailed _notiec,. (dlsoing8 Civ 4026, 63 C:v 402 0287. Ene. = Cas | 


ne <- | i ee mee 


oo 


|. 


A + ae oe o 


cette 


ene w ‘on page” Lae 


leat ane me ath enn 


. cite 


925 Vine Strect Building, Inc, etal NS. Grinrll Corp, etal 
' Clv 4027 ; 
oe page #7 


SS 


PROCEEDINGS 


Class vepresenct 
mg 


- 


ee aa Lae ant. ox $1,500 


ttau_and 
the attys fee aw t a 
monner_& tine of t of said fees: _ 
ther allowance & out-or-pochee ox ene es _t 
lass representatives, Metzner. Also in 68-40 


a 


___merger to the liumole 
___Garden State Yaz farts, 
wn et eee TA MANES Ne reAD « _Gdse in 66 Gin. L026 and. 026) 
Dple72._|Filed Amended Notice of + cpeal_by Bay fair Shoaving Consa7;_oe 


ee 


by merrer_ to % nble Oi), & tefinins Co ejp_triedosd Pevclopee ee ee iilesie mele 


NORTE "Harden State Pina Corps. Iaternatienal ubricant Corns ame 0) ES oy) 
nie see enains herein. (Alea in 68 Civ, Gab acl ot Civ. _)i26) (mails not ice). .|---— 
"aE S=TE | Filed copy of Jucmunt filed 1/23/72 with notice of anse 


MU 
22 om 


— a 


included in Recor: sod Sts! ement of iss Also dosketedin M_19-92). 


ee 


reb.Sa12|_ filed Lescrintion of ute of Upanseriot pur. vo Aube 23S Frdeli, (ppePs tO be 


| 


Wha f-73_|_ Filed URDE2 theat J. c.Peuny Coslnce ang Mitsler tro there Co. be added to  __|-__— 


iol Maui 7 "Echedule "A" anrexed_1o_the Pinal diudenen tas persons who are_exe dy ded_ fron 
“the Class doseribed in paragraoh 1 of the Fs pal ududwnent.Metint 


Ty oN Oe | nm” 


vee | 


alacant ere etn MAE as Te 
citi an to mi ition for. ‘Wiad of Counsel Nee. (Algo ———_ : 


a ; h 
Db i Ars 


elemental aeratsipailntons* 
cks_t ‘delman £: bnars = chjecting to the-cxcessiv 


— 


— 20.2 9 

~~ Gorp. amd thet Cui Coa (miled. 
Pebe2Gel Filed + Woliee of amon) by.suscrmarkets Gsnera key FC 
__._|__ ShopeRite of badiccn.Tep-Ince 5- andeikiitionss—l einen <9? 
Be cage ry tae (mailed. copies.—-islals—forsorei oa-List—-orwied }e——--—_— cE 
mig 273, Filed Votice of Apert. or Aldon Indiet ries, Inca, ib Liteon Yorn Mills, Ince,-e4.it}- 
(addi Laimant (eee entry in 19-92) 
40 hb Adon dod etree , fog ne ee trier clainants 


sssronce Go,), +. 


eer ———— 


<ccnhiia-ciintanienaiamaapeniittt | = AOE AOL SST om |: 


oon: wee 6 ee eemenmere 2 oenene atin s eemmeness-se sear ——<———-* 
6 hoc ewwemen wees aome se Ses eee se: 


1 + ay ea ccenmes meres ° ‘cian aca aaa eee aaa #| SORES EA 


% FV Ub 12-063 12 2916 


14 


= oemaneenttaoineulsncne niet 
ar ecamnemneeee eer nn FAR NR 
seer ca eens rane EASE MRS NC 
orc eatetanseesit 


em een — 


Fanhattcn-Ward,Inc.,ct al vs. 
CIVIL L068 Grinzell Corp.,ct al 68 CIVIL Leec: 


: : . s 
AAA —— ee 
| Date Orls .° 


PROCEEDINGS : Pde ia. ia val pee Judgment Se" 


fe nT 
nict eiet of by Pert hNey. Philae Po . sire tf} are at - 


wy comand: Hetion fer leawto.3 SA SENS 8 HEY feet 
2 tere te for LE aapus veturncra__ 
mt preserves tke, Guage bie. Venoeene1 in|. 

week on 


. . * . é - tes 
mer teerere asta £0 Cn 3g Ore ge extenginihics 


4 of huts ntie tio: iam Cowes Dele}. -—————— 


~ Pee 


"p_og Hulcs_ Racehe io_Frotec vive 


er.trials Jury trie we Ti aNeR Olu ee kee. ct BED ee 
rdcopy of 


y 9¢,° 
ae Ne 


23 Cr. "acy Co. Reriie Ne 


T——' ab =. 


Coe meet 3 encuings Sor 3G ess; corti tie 
ez - 3 : ety oa ae oA drome ent ri ne i 
: Cnt € “oe 
La teil —_— ° < 
ve “ 


i 


ecticns rav 


OL belo rete ere nnn 


- Tie,em 


: a 
sud were Cnt, Bosse 


—— moe ae 


a4 H bers PAD PRUE SUE ODS 
eet ice ac yiaeg on re: maveste) sym Sd 
eA co vine ee fo ff nv mwes Gites bi 6! 

— 


: 
tt nord corse 


re leat eee are 
= ee linemen cae teas Soe 


Vy 
su Nb aah ress 


Rapa Oe 


vo Uns 


8 een 


tre 
Vs va 


ertioras Ot ersten pce 
4: ng netien LE fom a bis Csu2122: Oo, : 


a fe 0 tne tem wees ted oy 


ees Sat ae a (oF at Ga 
wi Corp Rae ee if ee ONE a Ba Peay 


OT. Ot Sore. 


rs ar ; a ge as 
aoe {ae , pig at Op Phen 94 
gistinal Mecha = ot 


ese: 


aw 
ict 


igh tea ae woo et 
ee see conse 


ey ee ‘eonnell 24 


ee EIS pe Ge ty pee at’ 


Bad 


Mercuay, north fe 2s 


Sa 
S O32}; ECEAO eS: 
‘ af ane 
Bet 
oe 
ae rei 
Sie LS | ST 


Swe a & 4%. wtttea ae ” 
TT OR ETS SEAN OSS: ee ro asore tena ne 


— a mE S ee 


andien_in suvrornof maiitenaace o_of_ 


a 


—: 
a+ 
—t she ee 


1 mie ’ fea 
amie cris joins _ renly_memorans 
hts as apes Lown. ci nes. fet lee Le 
MODENEUC., jc..in_suprortuof_its “rional. class. 


‘3 Pek erased an ain 


4 - eS 
woman yee pel: in aAcregie ing Ss 


ST aint tee 


—— 


ee oe ee eae mem eee 


' 
—-. 


Soren 
fn 


- 2 Par = ‘ rer eae 
Late eee (a tah ee I ie 
vs O88 UY OTH 0 eC Ont Oe 8 OI CON CME H+ ene g : ‘ 
‘< “ ead weed eld bree eee tee et OC peed 
! : ° RT EEES SST © 


\ 


Ses * co +e @ee@ 5 + eee, ae 


7:4028  Manhattan-vard Inc. cb al vs Grincll Corp. ct al 


D. C. 110 Nev. Civil ’Nocke? Continuation 
—ee ee a eee aig serena UE LSAE SE SSE ES SST SE 


‘ i 
a PROCERDINGS i 
+ 


e1s-71_|7 riled “STORET OWET NO. Y=--trdersy thay all aEseoraEy Goer pretrial” pester 
oe pcs in “the “actiors | except “only. proceedings | es “ope ecificall; “provided in “settlement ~ 
er. ant. ‘are stayad_for_ purpess of P gotticnsn’s_ “only. ion of pltifs' to} have: 
ad inened 25. Pa gear sene are. heresy. ore nted. &, that_ “class eu ‘Gays. 
i itesesinlasan and eid bees_ shall be force te supervise & 
wsice to. memceors ‘or hese elassis. 
—heris? at niith ° “such 
~aetaekae wll other € aa a “paid out 3 
eee Or ‘prospective ‘ sclass “to file” oe 
 QelO-f2, A HE? jearing,_SA held d b-2?-i 12 fA tan ite ter sasois Et eecaigin Fe 
-_ whevher = he" Settiencnt Be oe | 1té wevyed & these Ections discon=i:. 


, fees “Etc. , shall te 2 ‘approve. 


2 eae : cb jections 5 must do s0 cefore 4-13-72 in writ: 


ee aemveemen | cme mm 


arene 


Seti nebane?, J oe mn A 
—T > sie Sheen 
tec 13 71 “Fil tee “panid ‘Berge Renorancun Sn porport OF Sears or or “attyse Ss Tees 
“from ¢1253 2 Betions cas! set % = fed 1026) _ 


omen ae = —— me tae ne: 


ob 26-01 Filed defts! 3! _affdvts! in oppesibion, to. maintenance eof these suits.as_national. 


actions mee inset le eas 


iemo_endorsed_cn no’ tion filed 6-9 a59-n-This metion_is_disposed .of in accers=: 
giasiee price. 2) in this, ection rienced. tecay-20 . erdored~-etoner., A eae 
fittien Titce ee Joon etls ber 2 a as “CLSpposTo O02 “fn accor” 
ait Cre ar signed” toszy-l0 “Sréered=-'e +: aeNaenaia 


vated nero ‘ent rorsed Ci ToLcei =-=inis f pele “to in: 6 s disposed ot i +h ‘Becore: 
et SEL Ten E onda Soon ata eta Ae one 
a ee vita sett ent order 71 in this action vod rea-ets sng ae 
psé-15-71 dled acravt of i ——e — 
— Waseca “< Stineverte ira o an e of deft smeri 


aa 16572 - Filed eee “or Fea Frits 5 sata tg saant oto y Settleient corse = 


swe 


Of Le genes A Protective Sy systems 1 “ine. J_parsus~ 


¢ - = “Ne. Trobactive Sys SEES Tne. jin ac aeeardaes: 
went Crver CTs St it-TDattacied eae 


esti enn - 


1 Support Af pares r2on.: Mo. bee sett les ore oxder-106--]. sae 


_ Jan i =22- “Filed 2. 2uiner_ ie: porcoma ation to retain eres? haber. ‘’ “Dienond 25q8. to ‘acpi 
_as_its_2ttys._& to attend ‘all_ we ith. aber ie) “rater 


Jan 1072 | “Filed affews ef 1 Madiiinz. te. List of Custoners. in “Acecr dan 
: _setticenent order. Ko. 1 3 } signed by Metuner y9. (Filed in in ‘Coek ©1620) 


Jan_1h-72 _Filed_sticulstion_anon; %. counsel - for. eles re enentative pltffs_& ‘counsel .for.¢s° 

= —-—-that—ths -sttys.—23..incicatec. snot. pees eatabe a_clezs-action-comittee-as. prov. 

ee forin-t.* regreph_ - ocanttlenent..order. No. l-Metzner,J..._ 

J an_7-72.| Filed Actmovledgneny of_rectint, oy mail of notice of exclusion 

van 2-72. cAled_tutalor. Eros. siectien to be. cxcluded- from ciess_of pliffs!_purs._to provisic. 
or para. 1 Blot mauice of 12-13-71. _ 


279 | S410 tt tet ee ee 
gan 2h-72 | Fited J.C, Perny_Co, Inc, _Hlection to-be-cxcluded.fron class -of pltffis'.purs.. to: 


eek provisions of para 1 & 2 of notice of 12-13-71- 
-$an 25-72 siled Zlection of K. H. aey & G. inc. to. ue excluded fron n class 33 actions _ a 
Jan 26-72. rae prevent _ef_Hughes, Hubbard .&. Reed. to-Clerk of. Court_dated_1=25-72 re_notice '_- 
iE ppesrance 
pepe 6 Sl “Fo incubated: web we 

S2n_26-72.) Filed. notice .ot_appearance of.Hushes, Fubberd 2 & Reed. Fores totor | Con, Ford. ‘Leasing . 
x rs anh Nevelenzest Co.. Thiles Distribusorsy Inc, * Fhilco-ford Corn., del aus 
an, 72! oe Filod 20¢tcr, of, Cohill, Corcon,3onnctt, 2 feindal, fe Chl_dated 1-19-72. to Metoner,d.: 
a . enclosiny aff{arts. ar pubsicsticn.. gxgcuted by NY.Tines & Wall. St...Journe*l] 
i ' eer 

bop Tin fis “a TANS CL LOF PoGoL of pi ‘Ocl calite Gs, waked 0 cdi a Seanad ab pie alin: tour te tins | - 


i ed sense Cad ee 
| Filed Mesirey,Gelman,daffe & Levin entry of aprearance for-additional Commmectsh 


wees cee 


& =a 

: « Indus tr ‘al. Mezvurs of classes of pltrfs' as indicated 

Yiled Nestrov,Gelman.dsttex Levin mation of the Twenty Cc meredal 2, Industrial. mr 
of classic; of pltirs' naacud in tue entry of appearsinces liled oy “eslrov 


: Pua 10-7277 


Lie deena aplenieitie PR a eRE E bd 


$ Civ L028 
anhattan-Ward Inc. v3 Grinell Corp. ot al _ 68 CIV 1,028 , 


page 3 
= —————aE Ts eiemaiae ne eiammaialll A > ae 
ATE PRocenpIncs = Pr exsgl 


19-727; Filed Nediroy, Gelin, i, Jatie fee Levan Lage he sonag iuin, in m support of ita motion t to 


“compel dis covery seis 
10-72)? Filed notico” of “ap pearance” eran, “Goldfarb, Pouellé (Guinn. 


Ps . 30079 Fated notice of a nnearance fone prema  Sexendar's. ing ry irubi n; Sillcocks,! ide i BT y Fas 
PE of” 
Sobition to mo onien 20 } jsays 


10-92) Filed ner: orensus OF class representatives pitics! in oF 
: Comercial é & “Industrial lass” moncers 1 “to ‘Serpe “aidcovery “on “proposed “gdb 3 ssctea” 


22-72! Filed motion “or com rercial & é Industrial “W.cnbers « “of ¢lass sses of “pleses™ 1 name 
“of tiesirov, Gel: man, Jaffe & bs “Tevin dated 1-19-72 & “rited in these “aetions to modify. tt the, 


UI CENO i Beene bos = 

coats 8 shots erent ort order toe 1 
ae Filed? ‘syants| Wrenly to “to ple*is' a emorandum in opresition to moxion of _tuenty_con anerciai. 
| “Gr inddstrial “chags meSirs “gpreaeated is Hesorey einan isthe + % Levin to conse) 


Bag on Us S propssed “Settlenent” 
ipplenensal f mamorand Gan of ¢. class “represen ip zives Cont Contra | vovion 0: on Of ~Saenty 


ae eas led Supplenst °3 
“commercial & vindus tria ustrial class menoers to Se “Giscovery a ch “the pre roposed 3d discovery 


. 
| z ~_ issues 


Filed bass, | Zolders - containing challeas eo_claizs nuobered.as.t. Licwa: Claims aes 
L thru 2703; UL3irs 056 eco) taru eu3l} Ciains ».0s. uCOO to Let? 


“—“Jo72 |" Files Letter fro “Davie Berger, of ¢1ass sation Canittee re: above ove challenge 
notters esis 
am Seo Sy aT aSeTTONES OE SUiare E Reme_ on BTC ot aan Seana gy 
-O{-72 |" Filed entry of _appearans Stu by aut oe arstige x: Usitinore Ledicd] Cent. 
i Hate | Fite ‘siled : DEUee i nj of a i CASS to atl d2f +3! in Suprors od 
rae | "the promesed sethlement order Oe 3 
os \"Fiiog attest of H. Laddie contace Cor aaa a OE reaiass 
——|—ter 23 exteusion_cl sas 22 riain_pansrs_ revs aie cain AL —— 
<i 


etl -7 
pet oa 5 a 
hat verccramns 2103) & 12.0 
3 a sae a Sip a 
nin sa seiveia clase 3 se 


34 : 
Hitve Broun. mic nen? aeires $3 x emoun 
naan — 


. WVUemetey 
ne ap emesis? inn > commer 
memcer 5f v2 be 23925 15 aGje reg ory 
13 of SezTICS 9) Braet roe 1 is eric endey “tO prpozice * vigt ae “fe WSaFING 


‘ 
caemiineolnannaociemee oer? tl head a ea TTD BOE 
OLE TS ST SS: wel ngreemas & ~~ slan at Alina2ticon fe aralicrsi ns “er ett; 
oo ae Ser ap ae EE Te = Nunes =e --: > 
et SOA2%% muked : “tr bed T-ie a0 Til gavp 1.5 AUJe ue oS hele 2° 
t5U fe SuCe se BUC. eZ 
Rifiseit oft. Lad $e_nentesse sd es oi Statement $808 1 Be 


nErereLy LzSt_¢ = jes of .creartnce. ees, eee 


Filed sie! engics © u ei etans srom these class 


—————— 


or before Tee Lie 
~ Filed Fetit ret tio: zs oF vosrs|s). for the Class Zapimesent sols 


: 
: mera OURS sel_for tie Clas =a ororcntatinen Sn Sioeamt ae 2 thats 
Petits on. for. access Pal 3 oné Coss tie “4 


2B. ioe ae et a o Setilecent- BI ececeeecelr eenenneeteretomeereecarinaees 
{ -» 21-72 | je pr er claimants S by clain nunact, sab. of claim & challenge 
BE : ease ghebstieal List-of CQainants.—____—_————_—_-, 

2-72.'Filed stip. ‘onde pessee-nee faes-e-to-eslay—pro poses - settlesent... 

_— |. in_these-cases - -is-adi. Pre 72 (Vealioor.. £5: rm.3$.259- ordarad-". ahne: 

Sones r allowance Of ALLEYS “feca tor_ servic. 


+. 262e72|—Filed Pritchard,icCall cli 
|____.rendered_in repr, resenting. pitffs! pe ee 


- oe 
—_<>- 


HNorthern Dist...of ALab: s72.. £25 RAN PAE ONE 


May_ iia Filed affdvt_of Alvin. stcin, AaPaul Victor_& Jierbertobinson re_award.of. counsel -. 
fe ca win within actions 1n_a_ sun not, in _excess_¢ of 20% 01 _ gross_ gottlenent..etes—— 


ay _ “yi-72_ Filed "Lietaan, ‘Dalau, Rodinson # & Perla. memorandu. of-ls xin. support.of- application-- 
ie to limit.& apportion counsel (eee Hite easier aoe J 


a & A3Y 12-72 . “Fila umble Cil & Refinirs 3.9 Int. Lubricant. -Corn.— cee s Shell Cil-Corn..-- BF enter t 
j Notice or ation & wit! 20 for, rn order Sctving on evidentiary. hearing _ 9n_bs2h- 


on tha iss ucs Taal oy i: ‘t 7 oten Ln CEs se end OP Goo PED \ 


. eau ME 


velit sendariemmatontindee daca as see so +0 em@wrmomenrites emmemmetes - 
* 
. 


* 
2 


“sy. $928 Manhattan-Ward Inc. v9 Grinel) Corp. ot al 68 CLV LO. 


. Co 140 New. Civil Norket Continustina 


DATE * Proc: — 


ay 12-72 Fil [aimants Goneral. Voters Copp. et al & [& Ford Motor Co. at e346 


a a Sees ae 


i. “opposition | to “petition _ “for ceunel_! ‘fees _ ' 


ree ee ee ore ean ame 


May. y12-72! Filed .affdvt in. opposition—to petition of coun ee a33_ setae ae for_. ae 


award. of_ccunsel, fees. &; Costa 
‘fay 12 r= 12_ "Filed % hotica of Clainuc General” Kotor 


Motor Co., __ ford Leasing Develonment_ ca, } 


canines — 


~_Distributers_ 3 Inc. - or intention ¢ “to” y appear - 


aieritacee N 2s 4 lapanaclalesaieeiananianaasaiitie 
ig Filed deft ts! Grinell corp. .&t_aloz pesing..metorancum_to. motion. of-alleged..cosmers: 
——ineussrsah , CLASS mom ers_to postpone _the_sottlanent_& fee. hearing.. schoduled_:_ 
fo r_ 5-2)-72 NaS bee 
Ways acd _Filed Townley, Updike, Carter_& Rodzera_natice.of appearence &.Antention_to_be__!_. 
: ——_—_—_—|—_heard_for—tho-—i tezd—Cor p-2—3_-member_of the class_in_the_actions i 
. May_12-72_|_Filed_Mzad_' ag vSunplenestal merorandua in support of acceptance.of the cnended 
____elaim_#1551)__§_ card OF conta & attys.i: 
Max Max 12-72 _|_Fiied inie ra rant Savinc3 Bank statement of of objections to award of costa & attys.i: 
-Mayv-15-72- “Sled foplication of. Yiald, Yarkrader_# 20ss_for--appointn mont-of—cousol— fees__ 


“Hay 29-74 _Filed Sunplezcntel afevt_of see esc Victor to correct 1 incorrect case No. of his 
~ affove_ executed on 5- =72 = 


- May I5-72_ Filed OSjections of the 20 objectors reoresented by Mesirov, Gelman, Jaffe é Levin 


 secciouanipesincei ——__|-_to_the_prorosed settlenent & their_bric ef_in_suprort_thereof— see 

May 15-72.) Filed Obicctions_of Bay_Fair Snoppi rz Center, Friendswood Development.c. Le anees 

. Flaca Corp..,—Hurible_Cil_& Re eg 2 aepeaeeennmamatsecme taatreay 
all | acplications_! for. _counsé e)_fees_& costs __ 


— 

-Mey_15-72 Filed & Fourey ,Sinon, baker, e EI Kurenison_notrice of _intention_to appear a93_counsel_i: 
ee Bay fair onoppiny Cenver, | fri. encssood 1 Levélornent CO. “et. ay 

May 15-72 Bu 720th century -Fez Film Cerp. consent to preresed “pian. of Allocation of 
ecmee tame & ob,ection to ) “pevitic on for” Tr gward of counsel reed 


-Vay 15-72 15-72 — prise Botetnerays.Suler 2 Herscerp Sern notice of f intention to %0 be é heard at t hearing ¢ os 


@-2h- 72 “on ben2lf of claimants ; Hart, Shaffrer ai Marx & 01 arx 2 other cli claimants _ rs listedon. 
___-attached_schesile no OF Botcin, Faye Sear ee Here: 
Yay asl —Fijsd. affdst of sathaniel | of_firn_of Zotcin, Kays, s*lar_é& Hera: 
‘ : 


— 


cod is < . 
pees asec: 49 trspesed peer ty ay $ caso action & in oppositscn | to 
item ese es ee 


cee ces oe eS a ee ee Sr ee aes mene 


pplicevion_ by_covnsel _for_the class_for_an_allox ance_ of counsel_fees_in_——'- 
amt. of 25% of thesettlenent fund 
‘fay “15 72 “Fits ( Clase 2 Representatives pliffs' < enswer to y motion 1 of th te Commercial _& a ‘ipistris: 
: Aone _elass_ mensers represented | by_lis esirov, Colman 2, Jaz fe e & Le 
Nay_22-72 | Filed. _gert Anerican_ Diss. telezras nfo. aff ib feo notice _of mat ion_te “qnass “‘supees.: 
May. 22272 |F “Filed_deft_imerican Dist. Teleprspa Co. aficvt 2 nos Lice of motion to quash.subse:: 
“May_22272_ Filed reoly..affevt-of ¢laghort tobinuonta fpplication of ile Harkrader_ & 8os3a_io= 
___ appointnent_of _counses. fees_ me 
a 72 Filed Henprendun of_aAnerican. Cyananid | L535 
counsel for tne clss3. reprascntatives for 
May 23-72_ "hed Notice of Intention to Appear ‘of Donovan, 
“the fairnsss of the - sabblenent etrecnent £74 thee prépriety 0! 
as > fort thé Borsccanll representzt tives : 


ada Hepnelde “Industries in “opposition, to request. for yr _attya. a 
custrial menbers. of_classes-re:modify.court‘s.—_—.-. 


Ko th on_t to “extend ‘time. i. “fila. ‘the 
prey Gestion to age ex xeluded. fron ‘the.Cla39 actions.is denied. Motion was_. 
~_arued on.3-2-72.£ at that time. the Court indicated this result. ctc, ctc..Preu: 

1 Fegaresng . “the settlerent_ may oe prezented & determined in the_procecdings _ 
eancerned with, _that_issue-so Tordered-Metzner,J __ 


ae ee oe ee ES: ae omens Se 


ET en a2 CEES |e ee 


+ mee ae amen | eS ae ee oe ee —— ae ee es ec ee ec em em em ee earn 


deciecillis daleeieeaiaiiainitineaa enna ATT | cee aae es A ALLL 


(cont'd on pe 5) 


68 CLY Lo2é Manhattan-Ward Inc. v3 Grinell Corp ct al’ q 2 66 CI. 


DATE gsi 
—— Gs . . dudgyraces 


: fae ce ——$ aon Poa santeicsanenes GG 
ee * as a ET OMT REIL ENIL G2 CUrhied Of Netied ef wppca arid of Lira: Tay & Lord; ies a 
he 


aoe ei a ee. ence. omen ae -emenwenmee + | mame ome 


niimanens twink | deine oe « “nen Gene ro <n n Sereart “af Kiprove afr entiul ze reas a Ga oe 


eee aS & 


nolsen Gt “Appearance ce Uy Losey ‘Huet i Lore, 7 “P51 CCS “Lewid Barf, gee ae umes 
= cay By - And O David” Tes at, aor riestia he Tae GoH52 “antes tet UL, agi iy “C2 eC" ecucnmeniins meat 
. a ce  - o canes, “65°C = aoe G8 CISL LOT Sia GE ARIE 


comes covmeememe | omes © 


od ee 


“BUD QTR BE Chay 1G, C8 C1, VERT ad COCR, RE 
iesorsvie or “Gena” cae FIL CATs | ry “Burpee te “or the CET e SUS td s scti-le E00 nator ¢ 
Derurciaznts ar tidavi iF in "Ssrmert of Proseted | fettleme: te a 


a, io OS jestiors vo fF cnoies peeti tenant and vetiticea $ a tor dwara df Costs and 


awe fom eee ooo terme] aoe 


: Attorneys" “tees ay. ‘Fron ater Corvcretion. 
“Yemsrandua “in Bo ‘of : aoeroval cr eo Vbettlensnt. 


ww" Fetitioner'é Barly i: lachtancan yin supvert of ois reauest for Tr attorne:s' feds 


NN | NS SS 


oe em cae ane | seme 


‘ogg 38 al 


Smee came j-- 


ee ee ond Contra “esieeticns tisrete. ae 
ceenaanamuaT a —___ Aiticavit. = is opsest idan 350 9 wnplicat 3 ton. by Fa arucr, Char , Charin &_ FIattan,atel_ ice 

s atterreys S208. ee i 
aera weeny oe “of if" Ruaracan V yanarid TCO. , and erlten J cn ine. an i pros’ esition to oo ae 


cc ~~ etitien ef ecurser for | Class representaiives ror avard of “of Counsel Fees _ 


ae see ee men. 


and Costs. i a 
oT  peeoracen OF nm beh halt “of sil defendants in Support of the the proposed | ao 
unt dn 60 Civ 027). ee fe aes eS 
fiicavit of Ketert OR “Donneliy 3 in_ suc pork of © TOPCS G settlement. =| 
Shoes tiene. to 3 Prepesed settlersnt_ am! “Het Lion for. ee ‘of Costs ee 


ee foes by fron Stef Sorp. Ae 
; sort, “of” ‘approval of " progeced - Settlenent | (vid Borger). 
Ry ienorendan $ in suonest ef hit requ 82, fora! trorress! 
go ee ‘contra as peek Aare thereto. __ ; 


eS TS ce ow ae OTT” 


—- Comes eee - cums | eee © os See ome ss 
: ee la ie cae Arfida ig aes erger, Esqe ‘in. on snasi tic sn to enplication by_ Parpers 
a ge Te Chorin. & “fer. attorness fOC8. ig _ : 
x 2u-72, Filed éfridi vate of Ye ‘croranaum in support of Frorosed Se ektandnt 
Rec oe al “ane ade-npeavine atid Robert U, Ue: insliy upen many partics cn BY. 


tttege- Lug ge aad 


on GG te hoz; ts C Ive i } fend ug Cine 


oa reels eee 
72 eT Filed_a atari ¢ Cs sary_stibert inne. (Lirn_ef Stresck_&_Streock & Lavan-for clainanss——.- 
cucrest Corp. ot al ia enrositi on to petition of counsel for ¢h229 3 hon __ 

elie __repres: entotives for ti: averd of counsel fee L_— 
oit-26—F2! —Fihed gcpitert, ais FL hat Vara aeceiye is ek a ae 
A, es | wv = eee oe 
7202 "y30-72_|_ Filed gay Fairs Saas at ee 


: of_his reqicys for_atiyat—fees_%.cantra- objsctions—thereto ~~ 
| jsasra| waaed arrest OE “Sargioa oy mail_on 5- 31_of_an_atfavt_objectirg to _petitionto Ounsal. 


22h 25%, Ga Sf Ch2 a1) .Gorcon.ct al —— 
“Tie 2-74 F ated alrayy Lessy Girrtingel (Apesal Printina Cee) to Comply ob the the requirpments, 


of parag rapt “3: ors Satie tent Ordr to. T requiring an ¢ aifdvt oF service & vafidy’s 
“SfJoseeh: i . burke Tear Automatic i Fire Alara 1 GO.) wita re spect <= ‘to mailing < or tic 


\— class notices. - 
sae 7-727 Filed andl of “David shapire ro (atey. for for pit ffs! in 68-2 709) 


a Benn Sakti sistas Mieauenecteapesn ne 
» Neasin: . ‘for: putys “fees | held &. cone) dédelac. fas. 
eases ined. estan ‘of chanse of ‘address © f_ilourey © BIO! eet ‘Eurehison, to 
1730 Pennsvivania Avalos) ‘lag any eto, i. 2S ed. (202)_872-886 
cairo “Filed. ete ae & Joticu.ct Motion ty—sits fg—atiy,--Dosid-rerperor_aa_order— pars a 
1_to fade L5 i) ec: age Tom predicts ol wiccutents at tie sobtlomenthecsing —|— 

_, fegheduled Wenig cz for sy Dita, 177s, os indie. tc : 

fef2 filed mune ender ged.cn. nevicu. of .mevicn ta—.quash..suap eunaSiled-tn-22,-1972 Ses —- 


Hs Zetion. urated. . Su. csdcred -e-tletaness Grocers a oe Wises a es 


xe eae! SHI LY gk Wess: CS dal 


ed 


oe eS SS SS Sw RN se NS * 


FRLRLE --12-3 PM = 2955 : 


| 


eee «+ 


are —— ~ oe Nn ole emmemenne s 


© ees . eae “ye “rs 
. ‘Pos VA, Vics BY=i ee AR els COEP. bi ab 


GC. 10 Rev. Civil Neexet Continuation 


ee ee ee we oe so. == +4 
ee aT Sa SS ——————————— 


DATE PROCEEDINGS , 


i en 


erm ee 


cenicd, Seo cecisicn Cea “filed tiis aay a ap aporoeiny Se Ullerent and ficine 
ey F cour. sel. fc. co Urcered., Helener, J, Seuaeneen Coe seni 
tate, Filed | Mob sOn ort The versie Pexal rc undustEinl Claud memeess LG. to postpone 
oo Lent learire, ce indies COCO re ers 
tiie a*F2¢a “iS Shders ed CA moticn filed” Tee” 27tn, L972. nis motion itn to adjoun 

6 €tlerent ica: heaving, i is aeniec. ae 
ah 27-78. ‘ : + id_Fet 2 theo sion ¢ on this neti 

WAS resurved | after are amet saeco Pag ea, af i. ter ais poe ticn of the motion Par ce 


es someone a ad Vay Tet, ioe. this motion i: 
ee TH | Filed remo endorsed on ic of “oticn filed iny lth, 19/2. s motion is 


wae amen: oe 


ee ae 


ment, oftcr arcument of that ute dion 1 ti: ett lens was apnroved. 
— jobs: on files toads in that mitter,. Zhi __is denied, So ordered, ‘itan 
12627 + ile ung ns Sogn nO, “eompel ciscovery (prctrs al), 7. 
At. v8 tor. wr cefs 66 seraph CO.» + HOIreS 2 Nectric Protestive 
“and Autometic Fire alarm Conny. eee tes ——— —_ 
D362 7=62_ : Be oe Cr ee ASS) a 2 she gti licnt of tic o olaciis smo: seed in tic 4.08 ie ise 
SE Spon QO 4 — 25 GS vingel -WEQ_COn* “rl pi dead ole 


< a _ 0: [on bbe ot cemecrname tex for * pe a. 
= tae 8 siho-cd 2 fur services: rencored ia obisinin: 2 setileme oe et roa 
es sa . sem J Le de 
. =" 3-- 
ana: =73 “yiled 3 menorandurt = On beh: ster or ali defts in support ct the proposed d settlenen’ - —sateaer *% 
Filed defts affidavits in support of proposed | Sovvlcimcnve toh: a 5027 


fied arrid vit of i. it, Lad ‘Taddie > Nontapue Ure re; Svatements sof Clain 12 l 
oe 


Piied ~arridavit Or “Faiaing of lotices 
$ to preposed < “Sattlemens and petition for award of Costs an nd attorneys 


_rees.: ty Frat Fran Ste ter “Corpe 
random ‘in support ot approval of “preposed” eee (Do & HL UE. 


yit or Hy caddis” ‘Montague “Sie Fe Statedzénis OF Ulai =2s__ Noe 


ARE éndix "GC" _List cf Entries of ap arances 
35 actions, fmaaled en oS 


raim pi” “3st of written Exclusions from tnese class 


ares ine mao 
idl Me astiennnie oo 
worandum Of Rede Reynolds a Monee: in Oprosi 


siya ora > for atterneyc = 


ema 


i 
Sand delay settles clita 
oy] Filer Vcmorandua cf Se oP Se ars de “Tere Co 1-Cises~ in hae a 
> yauucs lead fees ond to ¢ t (hk t¢ ed) (Cty pear mea 
cane go ts Tavavicners Keply m SP naa ij suppert of his reéjiest Tor attys Tees oT git << 
tens the ee cc mck 
TEReIeI eh ‘of Claimants General iotors Céfpe Cb eal and Ford sotoy Cos” uten.. 
9 Opoositicn eG “patirion n fer ectnsel fees. | Scalia aC — 
pote =f TUES AF iCotice of Intenticn to be Heard. ML és 
“oF Counsel for the Cz ss Peprescutatives in st ort or thely Pool” 
“and coz a ee HLS URo) ap Gay 
j Pearson er Counsel fer tne Class fepre Fesentativ™ cil cou hy Sl lchaosih lca 
— ed FI Thee chin Eraph CQ HAreiny Of cach and evere 
“fsa” G. vis Cla as derined'3 e “at ala pone are “gissiacea “SDbnr prejuiied Aad 
goats and tach member of “the Classis forever varreéd and permines tly eioined fFoaT 
—Enstituiinn er ‘maintaining any action chor Asser tin; in anyday” thd said CJ. ci foebaie 
oe eae Of ths sid daeftar Said “défts ure dischgired fromm my asa res Sg fo Be a oy 
"ahd all manters™e° tiv: Class” ‘in Yespect™ Lo-any anT al Ycla las diner itc Qu yariis ce = 
“hereof exsent as < ole “eblizations wer the sebtlesent Arreers sut-approved by" tats” | 
oe ~ pats Cox arty vetair.  .risdiction of this tir TP Ue purpose e Of usearteining eae 
le parfora dust disen: oS vhoir air ablivaliona uncer the Scttloncat 2 ald "Ar Seemens ART Osh. er 
eG oe PIE HE etl Biuey LS23sT3” CAL Wena 7F ie Aaso so enterci it ny 


1 RATER ae a 
' 


G8 civ L028 CITY OF DETROIT ETC. VS, GRIMIFLL CORP, ET AL oe 


*~ Fi- =< st ———_— se ee SS a —————— 
" Daw 
qeaThs | PROCEEDINGS | Jude: 


‘ant0e73” Filed Final “Judgment. CREERED TRaT_ COUTEFE FOR THE Glass representatives, David Merger 


won" chapin & Flattau “and (2) of Wald, havioatcr & Roos for an apporticnrent of 818 
==" “at vopneysfeo award to tthe Class Kepresentatives to and 
ve" "(b) deternining the 


e 
2 


~"—" - the"Glass representatives, Hetaner, Jo (Kiso in 68 Civ _Uo2b4h027 


4 : “claimants _hereine_(Also_in 68 Civ, L026 and_66. Civ. L027). -{mailednotic 


‘vobe1=73.)._Yiled Amende_ilotior of Anveal by _Day_Fair » Shopping C enters Honore. succes: 
: Lecdent Yo., Garuan 


oo eer ta ee Husbic Oil & Refining Co.; Friendsuoo} Inve. econ > 
ie __ |__etate Viaza Core., Int ernatioral Lubricint vorp. and She] Wil Co. (mailed |. 
notice), Also in €8 Civ. 026 and 68-Civ. 1027). 


‘ob.b-72 ; #iled copy of Judmert filed 1/23/73 sithnotice-of—ontrye— 
ie Qe't3—}|-biled. Descrintion—o fJants—of-Transcript. ar -tostrle—l Sle Pedy Ap te te 
Siig ed Soe eluded in Racerd.and 4a torant—ofInsuot— 11.0 -docketad Hl ie 

‘ab.b-73. | Filed Order that_J.G.Penney 20.inc. ana linbaler irotners VO~e be aaned to 
ee Lehedsle "A" annexed to the Final Jadurent es persons who are ex lnsed fro 


~~" Tr “the Glass descrihed in pararraph > of the fine] Jnd.nent.Jiettper, 


| 
i 
: 
: 
oO 


elbeTi | Fhied. AVEHDSD NOTICE O* BPIEAL(Amendwent to. 2r Tay Fair 
aT Shopping Center, Sixon Corpes. 8! iccefsor by merger to the lumbie Gil & ret ny 
eer , ie Maan Sorp., Interna tional 


Co,, Friendswood vevelareont Yoes Carden t tate a Lerp., International | _ 
Lubricant, Corp. and hel 03) Go, in 68 Giv. Wet, od Civ. 627 and 64 Civ.h: rile 


— ame one 


<hs20e72| Filed tloticeof Appenl_by. Supermarkets General Carpe, 


‘abd 73| Filed Wotice of Appeal by Aldor_Inductrice,— 


‘eb. 21-73) Filed Yond ter Costi_on Jppeal. by-Aldon.Indu-tries pine ..-and 19..other claimants. -. 
($250._Reliance./ncurance fa.) 


een a ane omen ane Mena nn rT | ee SOE TS AS 6 ST SSNS 9TH 


J.(tziled ndtice ..) 
4 


wh, Jt -73 | Filed Affidavit, ino. oF itien to Petition. fur svard of Gensel Tens. Wiochutnd sd} 


A an 19-62) (nse ine peleted_ca OE ee ee 
eblo-73) “iled letter. fron irbin villeocks Edelman f Knapp_-_objeeting to the ¢ xcesiive_. 
| “course'_fnes,_in these. 2 relied sate, peste ceMe ae 
5 jor totice of tppeal by Bay Fair _ 


“(mailed notice). _... ce CaaS 
iho Hite of Clerk,.Inc.. -- oe 


—_- Hhopsite of badss on iipe Ire, and aduitional cluinauts tseo_entry int 19-9215; 
Ine, Clifton tarn Milis.,tnc. path. all | 


(additional claimants _cee_entry in K.1y-92).- (maila d_copics).._._-______-_}--——-— 


gee MS OO aan eR 


IN THE UNLIED STATES DISTRICT COURT FOR TIE 
EASTERN DISTRICT OF PENNSYLVANIA 


CITY OF DETROIT : 
CILY OF PHILADELPHIA 


on benalf of themselves 
and all others similarly situated 
Plaintiffs 


v. | "Py ga Vena 


GRINNELL CORPORATION; 

AMERICAN DISTRICT TELEGRAPH COMPANY; 

HOLMES ELECTRIC PROTECTIVE COMPANY; and 

AUTOMATIC FIRE ALARM COMPANY OF DELAWARE, 

; Defendants JURY TRIAL DEMANDED 


e* 


? 


COMPLAINT 
Plaintiffs, City of Detroit, City of, Philadelphia 


complaining of the defendants, allege: 


bf 
Jurisdiction and Venue 
1. This action is brought against the defendants 


under Section 4 of the Act of Congress of October 15, 1914, 


c. 323, 38 Stat. 731, as amended (15 U.S.C, §15), commonly 


known as the Clayton Act, to recover treble damages and the 
cost of suit, including a reasohable attorney's fee, against 
the defendants for the injuries sustained by plaintiff by 
reason of defendants' violations of Sections 1 a 2 of the 
Act of Congress of July’2, 1890, ¢,..647, 26 Stat, 209. as 
amended (15 U.S.C, §1 and §2), cononly known as the Sherman Act, 
as hereinafter alleged: 

ae Each of the defendants is an inhabitant of, 
transacts business or is found within the Eastern District of 


Pennsylvania. 
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II 
Plaintiffs 


3, Plaintiff City of Philadelphia is a public body 
corporate in the Commonwealth of Pennsylvania. Plaintiff City 


of Detroit is a public body corporate in the State of Michigan. 


Hereinafter, plaintiffs will be collectively referred to as 


"plaintiff". ‘a | 
4. Plaintiff is representative of a class as defined | 


by Rule 23 of the Federal Rules of Civil Procedure and brings this 


action on behalf of the entire class. The class consists of all 


state, county and local governments and public bodies, and public | 
schools and school districts situated throughout the United ea 


market which have purchased, diréctly or indirectly, the products 


. 


déscribed from one or more of the defendants in the period in suit 


ae 


and have sustained damages thereby as a result,of the conspiracy . 
herein alleged. The class is so numerous that joinder of all | 
members is impracticable and a sidee eette is superior to other 
available methods for the fair and efficient adjudication of the 
controversy. There are questions of law and fact which are common 
to the class and which predominate over any questions ‘affecting 
only individual members. The claims of plaintiff is typical of 
the claims of the class, and plaintiff will fairly and adequately 
protect the interests of the class. 

De Plaintiff is suing on account of all purchases “a 


central station electric protection service and central station 


protection, as hereinafter described, which were made by it, and 


‘ 
which were affected by the cowbination and conspiracy and monopoly , 


fia te Wo 
Defendants 


ne eee 


hereinafter alleged: 
Each of the corporations listed below is mace 
’ 


a defendant herein. _ Each of the said corporations is organized 
and patees under the laws, of the State indicated, has its 
principal place of business in the city indicated, and sells 
central station electric protection service and central station 


protection as hereinafter described: 
Principal Place 


Name State of Incorporation of Business 
Grinnell Corporation _ Delaware Providence, Rhode 
> f - Island 
: "American District New Jersey _ New York, New York 
Telegraph Company . 


Holmes Electric New York New York, New York 
Protective Compeny 


aoe 


Automatic Fire Alarm De laware New York, New York 
Company of Delaware 


7. Within the period of tiine covered by the complaint 


cach of saic defendants has engaged in the business of selling 


such services in various States of the United States. 
.& Within such period Grinnell Corporation, hereinafter 
.  . |preferred to as "Grinnell", winnie: among other things, in the 
manufacture saat installation of automatic sprinkler weet: in 
the manufacture of protection devices. and, directly or through 
subsidiaries and affiliates. in the business of central station 
clectric protection service. 
9 Within sich prriod American District Telegraph 
Company, hereinafter ge ruuind to as "ADT", had a large nurber 
of subsidiari:s through which it engaged in the business of 
central station electric Sveveveten service throughout the 
. Urfited States and in Canada, and in the manufacture of protection 
devicesy Approximately 75% of the common stock of ADT was ovned ty 
defendant rine’, References to ADT hereinafter include 
subsidiarics of ADT. 
10. Within such perfod Holmes Electric Protective 


Company, hereinafter referred to as "Holmes", engaged, among 


[| 


other things, directly or through subsiciaries, in the business of 
central stetion electric protection service in New York, New Yorr, 
Philadelphia, Pennsylvania, and Pittsburgh, Pennsylvania. Holmes 


was a wholly owned subsidiary of defendant Grinnell. 
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11. Within Such period Automatic Fire Alarm Company of 


elaware, hereinafter referred to as "AFA", engaged, among other 


( 


—— 
; 
ee 


things, directly or through subsidiaries, in the husiness of 


central station electric protection service in New York, New York, 


eal 


iPhiledelphia, Pernnsylvani#, and in Boston, Massachusetts. Throuch 
one of its subsidiaries said defendant engeged also in the 
manufacture of protection devices. Approximetely 88% of the 


common stock of AFA was owned by defendent Grinnell. 
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IV 


Co-Concpirators 
ee 


12. Various other persons, firms and corporations 
not made defendants herein have perticipa 


with 


ted as co-conspirators 
. | 

whe defendents in the violations hereinafter charged and 

have performed acts and made statements in furtherance thereof. 


S33d co-conspirators include, but are not limited to, subsidi- 


aries and affiliates of the defendants. 
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Definitions 


13. Whenever any of the following terms shall be used 
in this Complaint 


e 
after defined: 


ate 


it shall be deemed to have the meaning herein- 


oe (1) "Central station electric protection 


Service" or "central station protection" means the 
business of Supplying and installing protection devices 


: 
on the premises of subscribers, maintaining such 


devices, and furnishing to subscribers protection from 


fire, burglary or other hazards, through central 


stations accredited fer such service by insurance 


inspection and rating organizations (sometimes referred 


to as CSPS herein); 

(2) “Central station" means en instellation 
equipped with signal receiving devices connected by 
private telephone wires with protection devices 


installed on the premises of subscribers of central 


protection service, and staffed by 


a 


trained operators and guerds at all times ; 


(3) "Protection devices" means detectin 


» Signal receiving devices, and 


Speciél Cguipment and materials used jn furn 
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VI 
Trade and Commerce Involved 

14, Ever increasing numbers of industrial plants, 
warehouses, retail stores;-offices, ond other commercial 
establishments have been subscribing to central station 
electric protection service, since the inception of such 
service in the latter part of the 19th Century. Such service 
has been recognized as a superior means of minimizing losses 
by fire, burglary, malfunction of machinery, negligence of 
personnel, and other hazards. Subscribers to such service 
whose protection eyetE “ss have been install ee according to 
epproved standards vacwhved from insurers subskantiel discounts 
on hazard insurance premiums. 

15. When a prospective subscriber requested central 
station protection service the central station protection 
company surveyed the premises to be protected and determined 
the number of protection devices required to install the | 
protection system. The cost of the equipment installed and 
th cost of labor to install the equipment plus overhead | 
expenses was called the installation charge. The installation ! 
charge was usually paid by the subscriber when the installation 


was completed. Title to the equipment installed in the suhb- 


company. The suv«criber was then charged an annual service charge, 


| 
scriber's presises was retained by the central station Protects an : 


payable periodically in edvance, which was determined by the nur ber 
of protection devices In service, telephone Jine rental costs, and : 
anticipated service ni maintenance requirements. The central i 
station protection compenics usually obtained contracts for | 
protection service for periods of several years and if the 
jcontract was not renewed the central station protection company | 
removed all of the protection devices installed in the subeeripes's 


| 
| 
| 


aremises., 


a 


|} CSPS is a relevant part of commerce. Virtually the only central 


1G. By settled practice, universal in the insurance 
business, underwriters of fire and burglary insurance (herein 
called “underwriters") allow a reduction of premiums to customers 
having, approved protective signalling systems. To that end, 
underwriters have established testing, laboratories, have adopted 

if . | 

standards, have organized periodical inspections, and have offered. 
prenium discounts, of almost standard nature, based thereon, | 
Discounts accorded to accredited central station service sub- 
scribers tend to be noticeably larger than for users of other 
systems. : 

17. The accredited central station business is marked 
out by the very patterns of the alarm company defendants, who are 
the dominant factors in the protective industry, as being an 


identifiably separate -market. 


° 18. The accredited, as distinguished from nonaccreditec 


station eompantes in the status of the nonaccredited are those 
that have not yet been able to meet the standards established by 
the underwriters. The accredited central stations are those 
that have achieved, in the eyes of underwriters, superiorities 
that other central stations do not have, The accredited central 
station is located in a building of approved design, provided 
with an emergency lighting system and two alternate main power 
sources, manned constantly by at least a required minimum of 
operators, provided with a direct line to fire headquarters and, 
where possible, a direct line to a police station; and equipped | 
with all the devices, circuits and equipment eevine the re- 
quirements of the underwriters. These standards are important as 
station 


insurance carriers often reauire accredited central 
service as a condition to writing: insurance, Customers consider 


the unacecredited service as inferior, OT alent et 


19. Persons who are engaged in the protection service 
business recognize the accredited central station business as 
a separate type of business. 

20. Insurance companies allow their insureds sub- 
stantially larger premiun peduct iets for accredited central 
station service than for other .types of protective service. The 
annual charge paid by customers for accredited CSPS is more than 
for any other type of protection service. ; 

+21. There are trade associations uniting, under one 
roof accredited eentral station protective service companics, 
‘and not including the generality of all types of automatic 


° 


alarm systems. i ot 


22. In 1961 accredited companies in the pre er Eire see 
service business grossed $65,000,000, over $57,000,000 of which 
was attributable to the alarm company defendants. 

ap 23. There exists a specific, separate, identifiable, 
recogtiized market limited to accredited central service pro- 
tective systems operated by largely automatic devices. 

2), Central station electric sepbanecen service can 
be rendered economically only if a substantial number of sud- 
series or potential subscribers are located in the vicinity 
of a central station. Extension of such service to subscribers 
located skeen a certain radius is not practicable, Virtually 
all central stations were located in cities with more than 


125,000 inhabitants. 


25. Thirty-three central station protection companies 


were operating in the United States in 1959, which supplied 
central station protection service to over 94,000 subscribérs 
4n 119 cities throughout the United States. Over $6,000,000 


worth of prot ction devices were used by the central station 


protection companies for installment, of alarm systems in the 


premises of property owners in 1958, and the income derived 


from central station protection service in the United States 


in 1958 was in excess of ee 8 
; 9 « 


Te 


he Defendant ra wes and ptsas is by fer the Larpest 

central station protection company in the United States and tie 
only central station protection company operating throughout the 
United States, At one time ADT operated 119 central stations 
in Cleveland) in 35 states and the District of Columbia, In the 
entire United States ADT does more central station protection 
business than-all of its competitors combined, In 1958 ADT had 
60,142 subscribers to central station protection service or 
about 64% of all subscribers in the United States, and it 
received $42,890,911 in annual service charges or about 724 
of the earned revenues from central station protection service 
in the United States. ‘In 88 cities in which it operates central 
stations ADT has no competition from other central station 
protection companies. 

In 1961 ADT provided CSPS to 121 units (central 
? 
stations), located, respectively, in 115 cities, which, in turn, 
vere located, respectively, in 35 States and the District of “4 
Colunbia. In 92 of those 115 cities ADT tas no CSPS i 


competition. 


largest central station protection company in the United States 
and operates ll central stations in the New York City erea, 2 
central stations in Philadelphia, Pennsylvania and 1 central 
station in Pittsburgh, Pennsylvania, In 1958 Holmes had 14,218 
subscribers to central station protection service, or about 15% 
of all subscribers in the United States, It received $7,521,412 
in annual service charges, or about 12% of the earned revenues 


from central station protection service in the United States. 
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in 114 cities (5 central stations in Chicago and 2 central static 


a oS a oe ae vespcigirasndl f 
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In 1961 Holmes provided CSPS to 14 units (central 
stations), each located in one of three citics -- 11 in New 
York City, two in Philadelphia, and one-in Pittsburgh. 

28, Defendant AFA was’ and still is the third largest 
central station protection company ‘in the United States, and 
operates central stations in Néw York City, Boston, Massachusetts. 
and Philadelphia, Pennsylvania. In 1958 AFA had 5, 167 sub- 
scribers to central station protection service or about 54 of 
all subscribers in the United States, and it received $3, 324 662 
in annual service charges or about 5% of the earned revenues: 
from central station protection service in the United States. 

<9. ADT, elas: and AFA are the three largest compeani: 
in the CSPS business in terms of revenue. During the period 
1957-61, defendants' share of the total sional accredited CSPS 
market ranged from 87 percent to 91 percent; and ADT and Holmes 
nad 87percent to 90 percent of so much of the central station 
burglar alarm ee as was "certificated" by all underwriters! 
laboratories. M4 

30, Within ie -geneae of time covered by the complaint, 
defendant Grinnell controlled the derendants ADT, Holmes and Ars 
through stock ownership and ieberioeking directorates. Grinnell 
thus controlled 136 central stations out of a total of about 
170 central stations existing in the United States in 1959. The 
Grinnell controlled companies, in 1959, together had about 
79,500 subscribers to central station protection service or about 
85% of the subscribers in the United States, and they received 


in combined annual service charges about $53,730,000 or about 9C; 


Ves 


of the total earned yearly revenues from central station protect:- 


service in the United States. 
In 1961, the elarm company defendant's obtad: 


of more than $57,000,000 on account of CSPS charces those compen!: 
‘ ? > & t 


o>). 


rendered to 93,272 subscribers located in thirty-five states 


the District of Coluzbia, 


ase +80 mennnnt ¢eny 


31. Those central stations in the United Stetes 
which were not controlled or ste uh & by defendants were ovned 
and opcrated by about 30 firms, only two of which owned end 
operated more than one central station each, 

32. Grinnell was not itself in the accredited 
CSPS business. However, Grinnell menufactures the alazis, 
ee URES equipment which may be denominated | | 
the* mechinery of the business. It is the principal supplier 
of the Sustand companies in the market. And its economic 
interest as a Supplier stretches beyond the immediate purchase: 
that is, beyond the other defendants, to the subscribers for 
CSPS because some of Grinnell's compensation for its equipment 
takes the form of a share in thé revenues received by then 
aa the fees paid to them by their subscribers. ; 

' 33. , Under allocatic n agrecnents, executed in 199 7 
Grinnell as late as 1960 received over $1,200,000 revenue 
produced by contracts made by its affiliates with one or more 
of the subscribers located in one or more of the thirty-five 
states end the District of Columbia. 


34. The business of defendants comprehended the 


constant use of interstate commerce involving equipinent, aereexs, 


Salesmen, correspondence, even to an eppreciable extent electric 


current carrying alarm signals from one state to another. 
35. Documents were sent regularly from the principal 


or home offices of the three alarm company defendants (ADT, 


Holmes, and AFA) across state lines, Furthermore, reports, 


proposed contracts, payments, end other communications move 


we 


a 


across state lines to the principal or home offices of the alarin 
defendants, Travel from one stete to another on company business 


takes a substantial pert of the working time of the principal 


j; officers of each of the defendants. This travel, as well as 


the written communications, produce a high degree of shtesration 
of the major policles of the three alarm company defendants, and 
resulted in effecvive control by Grinnell of all four defendants, 
their company subdivisions, their district sales offices, 400 
their personnel. _ 

36. Defendant Grinnell hed epproximetely 42 automatic 
sprinkler system sontvneting offices in various parts of the 
United States. In negotiating for sales of automatic sprinkler 
systems, Grinnell's egents solicited also contracts for central 
station protection ‘service by ADT. Grinnell and AF supplied 
-ertain; protection devices used in such service, and they 
received from ADT certain percentages of the revenues tveretren, 
Grinnell paid to its egents commissions on central station 
protection service contracts secured for ADT. 

37. Substential quantities of protection devices 
manufactured and assembled by ADT in the States of New York 
and Missouri, by AFA in the State of New York, and by Grinnell 
in various States of the United States, regularly were sald 


and shipped across state lines to subsidiaries, affiliates, 


sales offices, or central stations of defendants Grinnell, Ab? 
3 3 


and AFA for installation in other states and in fore: gn countries. 


Substantial quantities or protection devices and meterials 


roduced by other manufacturers located in various states of the 


nited States regularly were sold and shipped across state lines 


‘lito defendants and to independent central station electric 


Orotection service cumpanics located in states other than the 


state of manufacture, 


’ 


$0. In washington, D.C., Kansas City, Missouri, 
St. Louis, Missouri, and in séveral other cities throughout 
the United States, central stations, including central stations 
of defendants, rendered protection service to subscribers 
across state lines. The protection devices installed on the 
premises of wach pubseribers lorated in one state were 
connected through leesed telephone wires with central stations 
located in other states or in the District of Columbia. 

29. The operations of defendants! subsidiaries, 
district sales offices’. contracting offices, and central. 
astations located ‘in various states were directed, controlled 
and supervised by officers and agents of their respective 
p.incipal offices lo-ated in different states, Those subsidiart< 
district ‘sales offices and central stations utilized contract 
forms, price lists and instructions sent from their respective 
principal offices ecross state Lines, and they, in turn,. 
regularly sent bo those principal offices reports, proposed 
contracts, payments, and other communications. officers 
and other representatives of those principal offices constantly 
travelled across state lines to and from such subsidiarics, 
sales offices, contracting offices, and central stations 
throughout the United States, The activities of defendant 
ADTis subsidiaries were interrelated, (atoriessuaent , sn ce 
integrated in all cf the, states of the onieed States in 


which they operated. 


er | 


Ko. i there existed in the’ pairs! station 
ee protection service business a substantial regul:r 
flow across state lines of equipment, electrical signals, 
personnel, contracts, correspondence, communications, checks, 
and other media of credit and exchange. Defendants! business 
could not be continued but for that at of it hich moved 


back and forth across peete lines. 


4). The business of supplying and installing protec-. 


tion devices on the prenises of subscribers, maintaining such 
devices, and furnishing to subscribers protection from fire, 
PURETERYs or other hozerds, through central stations accredited 
for such service by insurance inspecting and ape organizatioris 
is a trade or industry which constitutes part of the eiumeves 
een the several States subject to Hipiieticn by Congress unter 
Article I, Sec, 8, cl. 3 of the United Stetes Constitution, ‘and 
regulated by Congress by virtue of the Sherman Act, and the 


accredited CSPS business which is performed by each of the three 


nas + ee memes erm aomeen en ms 


alarm compeny defendants end wus controllcd by dcrendunt 

Grinnel} is, likewise, part of interstcte commerce subject 

to Congressional reguletion and regulated by the asian ACE. 
ho. Since 1925, derendent ADT had acquired the 

cepital stock or the assets of twenty-two central Station 

protection companies in the United States, 

43,.- During the period 190-5), the ‘alern company 
defendants, before they were affiliated, entered into a | 
series of egreements which provided = the. allocation of 
gcogrephic areas and classes of CSPS. ‘The influence of those 
agreements in forming ousiness patterns remains to a discernible 
extent, : 

44, Beginning in or about the year 1906, the 
defendants or their predecessor corporations have entered into 
verious agreements defining areas of the United States in 
le would engege in central station protection service; 
limiting ong aes of central station protection service _— 
they would ‘supply in certain ees end providing for joint 
perticipation in the installation of certain types of central 
Station protection systems and for dividing the revenues derived 


therefrom emongy, themselves, 


45. On September 28, 1906, prior to the affiliation 


of ADT and Holmes, those compenies made a written egreement 
whereby ADT conveyed to Holmes ell burglar elarm business, 
including subscriber contracts and installed devices, in 

New Jersey, Maryland, Delaware, the District of Columbia, signe 


counties of New York (New York, Richnond, Kings, Queens, Nassau, 


isuffoly, Ww  tchester, and Rocklin), x counties in Peunsylvcut: 
(Philedciphia, Delaware, Chester, Montgomery, Bucks, end 
Allegheny), and so much of Connecticut as lies within 33 miles of 
New York exhy- In those areas ADT egrecd forever to refrain 

from engesing in central. station burg gler alarm service. Holmes 
agreed forever to refrain from engesing in any type of protection 
service outside of enone arces3 ant within those areas to limit 
4tself to burgler alarm service, and, in the case of financial 
institutions, to nightwatch service, Most of the pattern thus 
esteblishedecontinucd. As of December 31, 1961, Holmes did 

not render service outside of the defined area; nor within the 
area did it serve a single central station fire elarm subscriber. 
46, In 1907 ‘erinnell entered into a series of agsee- 
mens with the other defendant companies and with Automatic 

Fire Protection Co. (herein called "Autonatic") to the follow Hing 
effect: i 


(A) AFA received the exclusive right to provide 


central station sprinkler supervisory end waterflow alarm and 


automatic fire alerm service in New York City, Boston end 
Philedelphia, and greed not to provide burgler alarm service 
in those cities or central stetion service elsewhere in the 
United States. 

(B) Automatic Fire Protection Co. obtained the 
exclusive right to provide central station sprinkler supervisory 
and waterflow alarm service everywhere else in the United States 
except for the three cities in which AFA received that exclusive 
right, end egreed not to engaze in burglar alarm service. 

(C) ADT received the exclusive right to render | 
burglar elarm and nightwatch service throughout the United 
States. (Under sDT's 1906 esreement with Holmes, however, 10 


could not provice burgler oalaria services jn the areas for vhich 


\ 
i 


4% hed gi -n Holes the exclusive rinnt to do so.) % ozreed 
not to furnish sprinkler supervisory end waterflow elerm service 
anywhere in the country and not to furnish eutometic fire eleva 


service in New York City, Boston or Philadelphia (the three 


citics nllocatced to AFA). ADT wwyeed to connect to its centred 
a3 


stations the systems installed by AFA and fAutomatic. 

(p) Grinnell egrecd to furnish end install all 
sprinkler supervisory and weterflow elerm actuating devices usec 
in systems that AFA and Automatic yould instell, end otheri:ise 
not to engege in the central station protection business. 

(E) APA and futomtic received 25 percent of 
the revenue produced by the : sprinkler supervisory ‘and waterflo. 
elarm service which they Petites in their respective territor- 
ies; ADT and Grinnell received 50 percent and 25 percent, 
respectively, of the revenue which resulted from such service. 
The esreements were to continue until Februery 1954. 


? 


wg, NT. The 1907 sgreements remained substantially un- 
Te wnt aghg when ADT purchesed all of Automatic Fire 
Protection Co.'s rights under it for $13,500,000. After these 
1907 savcenents expired in 1954, APA continued to honor the 
prior division of territories; @ 7 and APA entered into 2 
new contrect providing for vie continued sharing of revenues 

on substentially the same basis as before. In 1954 Grinnell enc 
ADT renevied an egreem with a Rhode Islend company which 
received the exclusive rignt to render central stetion service 
within Rhode Islend et prices no lower than those of AD end 
which egreed to use ceriuin equipment supplicd by Grinnell end 
ADT end to share its revenues with those compenies. ADT head 

an informel egreement with e competing central station company 
in Weshington, D.C., that the two would not solieiv. e2cn 


other's accounts. 


48, The elern cozpeny defendants when, fxeecd with 
conpetition, they, being in e doainent position, manipulates 
tneir own prices to forestall coupetition, . 
49, ADT over the years reduced its minimwa busic 
retes to meet competition end renewed contracts at substantJlally 
[ increased rates in cities where a had a monopoly of eccredited 
central station service. ADT threatened retaliation egainst 


firms that contemplated ineugurating central station service, 


[ 


. in contemplating opening a new central Station, ADT officials , 
frequently stressed thet such action would deter their competitor: 
from opening a new station in that area. 

50. Over the years ADT purchased the stock or esscts 
of twenty-seven conpentes engeged in the business of providing : 
burglar or fire alarm services, Holmes acquired the stock or 
assets of three burglar alerm ¢émpanies in New York City using 
‘ & central station. Of these thirty, the officials of seven 
egreec-not to engage in the protection service business in the 
area fox periods renging from five pine to permanently. After 
Grinnell ecquired control of the ethan defendants, the letter 
continued in their attempts to acquire central station compenies 


e- offers being made to at deast eight companies between -the 


years 1955 ané 1961, including four of the five lergest non- 
defendant coupeiien in the business. 

51. Grinnell long ‘faced a problem of competing with . 
ADT, That was one reason St acquired AFA and Holmes. Prior 
to settlement of a dispute end controversy with mT, Grinnell 
erepere? to go into the central station service business. By 
acquiring ADT in 1953, Grinnell eliminated that eheapnukive, 


Its control of the three other defendants eliminated eny = 


possibility of an outbreek of competition that might have 


occurred when the 1907 asreements terminated. By those 
ncquisitions it perfectec- the monopoly power to exclude 
competitors and fix Selec. 

52. Grinnell's relations to ADT, AFA, and Holiues 
were in a formal sense so structured thet each of the affili- 
etes of Grinnell had separate officers, and separate boards 
of directors which have independent identity. But since 
1919, and up to about 196- the balance sheet:: of Grinnell, — 
submitted as part of Grinneii's reports to its stockholders, 
have shown, though in unconsolidated form, the results of 
the operations of.all fe r defendants. 

53. The president ef trianwit sat upon the board 
Sf diréctors of each of the four defendants, and was chairmen 
of the board of ADT. There was only one fellow director 


of ADT who was not en officer of Grinnell or of ADT. 


9B & 


VIOLATIONS ALLEGED AND EFFECTS 


54. For many years past and continuing up to and 
including the date of the filing of this complaint, the defen- 


dants and co-conspirators have been engagec in én unlawful con- 


bination and conspiracy to restrain and in an unlawful combdinatic:. 


and conspiracy to monopolize, and the defendants have attempted 


to monopolize and have monopolized, the aforeseid interstate 


trade and commerce in central station electric protection service, 


in violation of Sections 1 and 2 of the Sherman Act. 

55. ‘The ptereesia combinations and conspirecies to ~ 
restrain and to monopolize have consisted of @ continuing saree> 
ment and concert of actign among the defendants end co-conspire- 
Sere, OF substenticl terms of which have been: - : 

(a) That competition among defendants would be restrict:c 
with meeerr re certain types of protection service and in cer- 
tain areas; : 

(vo) That sales of protection devices produced by defen- 
dents would be restricted; 

(c) That defendants would acquire the stock or assets 
of persons wise firms engaged in the business of central station 
protection service; . 
(a) That persons and firms whose stock or assets defen- 


dants acquired would be prohibited from Sener aeInG or resuming 


the business of central station protection service, for extended 


periods of time or forever, in all or in large parts of the 
United States. 


| 
| 
| 


a 


56. Pursuant to end in effectuation ef ‘the aforesaid 
combinatJons and conspirecies, attenpt to MOREPOTING and mono- 
polization, the defendants 5, among other things: - 

(a) Did those things which, as hereinodefore alleged, 
they conspiréd and agreed to do; t 

(bv) Threatened and persuaded actual and potential cori- 
petitors not to enter or to discontinue the business of central | 
station electric protection service; 

(c) Initiated price wars to injure and destroy ¢om- 
petitors in certain areas, and intentionally charged tor their. 
services to subscribers less in areas in which competitors wner | 
ated than in ereas in which central stations were operate? by | 

sefendants only. 

So te (ad) . Fixed, charged and maintained priate for their 
services to subseribers at higher and/or artifi 21 levels thar! 

would have prevailed in. the absence of sur vio’ ~cions. 
(e) Restrained, suppressed and eliminated wns es 


for said services and denied purchasers of such services, 


57. The aforesai id violetions have had, among cual 


things, the following effects: 


(a). uhe commerce of central station electric protectic 


cluding plaintifr, the benefits of free conpetition. : 


service has been unreasonably restrejned ana monopolized; 

(b) Actual and potential competitors of defendants 
have been excluded and prevented froin rendering contra) station 
electric protection service; 

(c) Competition shone defendants has been curtetied 
and eliminated; : 


for 


(ad) Subscribers to central station electric protect? 


service and purchesers of protection devices, inelucins plainuif:, 


have been denied the bencfits from a frec'and competitive mamict. 


ae oes wh tanseens 


| 
! 


. (ec) Purchasers of such services, Including plaintiff, 
have been compelled to pay higher prices for such services thin 


they vould have paid in the absence of such violutions. 


i ae 

53." The acts, practices and conduct of defendants 
alleged herein to be violations of the Sherman Act have been tne 
Subject of a Civil Action (No. 2785 - entitled United States of 
America v. Gririnell Corporation, et al.) instituted on April 13, 
1961, by the United States of America in the District Court for 
the District of Rhode Island against the defendants named hereir.. 
In said action, the United States charged that said defendants 
and co-conspirators nave engaged in an unlawful combinetion end 
gonspiracy to restrain, an unlawful eombine tion ‘and conspiracy ts 
a ze, have attempted to monopolize, ‘and have monopolized 
_Interstate trade and commerce in accredited central station pro- 
tection service. Such allegations are siullarly elleged in this 
complaint. On November 27,1 1964, the District Court filed its 
fiviings of fact, conclusions of law and finel judgment, 236 
F. Supp. 244 (1964) which ere incorporated herein by reference. 
It held thet Grinnell, ADT, Holmes, and AFA, defendants sede 
had violated Section 1 of the Sherman Act by combining and con- 
spiring to restrain, and continuing to restrain, interstate trace 
and commerce in eccredited central station protection service, 
and had violated Section 2 of the Sherman Act by attempting to 
monopolize ‘and monopolizing interstate trade and commerce in 
aceredited central station protection service. On June 13, 1986, 
the ‘judgment of tne District Court was affirmed by the United | 


States Supreme Court 30 U.S. 563, and re: ended for further, 


ot. 


i 
! 
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{ 
u 


43 


hearings on the wetuee at the relie£ consistent with the said 
opinion and decision of the United States Supreme Court. On 
July 11, 1967, the said United States District Court for the 
District of Rhode Island filed its final judgment, ute, by its 
terms, became effective on mer 1, 1967. No appeal has been 
taken therefrom. A copy of said judgment is attached hereto as 
Exhibit "A to this complaint and incorporated herein. : 
59. By virtue of said proceedings of the United States 

of sets plaintifé asserts the suspension of any applicable 

state or period of limitations affecting its rights of action. 


herein against defendants, as provided in Section 5(b) of the - 


Clayton Act. 
AIX. 


_ FRAUDULENT CONCEALMENT : 
sz, 60, Plaintiff had no knowledge of the aforesaid combin- | 
atious and conspiracies, attempt to monopolize and monopolization, 
or of facts which might have led to the discovery thereof prior to 
the institution of the aforementioned civil proceedings. All of 


said antitrust violations had been fraudulently concealed by wait 


defendants by various means and methods used to avoid the detectic: 


| 
| 
| 
| 
thereof including, among others, misrepresentations as to, and | 
concealment of, the true nature of ie chases imposed by the | 
defendants. By virtue of such fraudulent concealment plaintiff | 
asserts the tolling of any applicable statute or perioc of limi- 
tations affecting its rights of action herein. 
: . 
INJURY TO PLAINTIFF 
61. Since at least 1933, and prior thereto, and during 
the eae iumos of the aforesaid combinations and condpicartos, 
attempt to monopolize and monopolization and during the suspension 
of the statute of limitations and the tolling thereof, as afore- 


ennetansd; and to the present tine, plaintiff has made 
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substantial purchases of the products and services hereinabove 


defined from ene or more of the defendants herein. 


62. By reason of defendants' combinations and conspira- | 


cies, attempt to monopolize, ang monopolization, plaintiff, and 
the members of the class it represents, have been denied the 
benefits from a free and competitive market in accredited centre? 
station protection services and have been compelled to pay more 
for such services than it would have paid had defendants ' combin- 
ations and conspiracies, attempt te monopolize and gentpetigacion 
not existed. By operation of defunsance’ unlawful conduct, 
including but not limited to discriminatory pricing practices 
and the retention of title to protection systems installed on 
premises, owned or occupied by plaintiff and members of the class 
it represents, plaintiff, and the members of the class it repre- 
sents, were compelled to pay substantially higher prices than 
wenn have been the case but for defendants! violations. As a: 
vemute thereof, plaintiff, and the members of the class it repre- 
sents, have been injured and damaged by defendants in an amount: 
which is presently undetermined. The full amount of the ae 
incurred by cages ai as a result thercof is undetermined as 
sabotaattan pertaining thereto ?. in the possession of and known 
to the defendants. It is the amount above the amount that eas 
have been paid in the absence of the said combinations and 


‘ 
: 


conspiracies, attempt te monopolize and nonopolization, together 


| 
; 


with such monetary came ges and expenses which occurred as a result | 


thereof, 


WHEREFORE, plaintiff demands: 


. 


«see ewer one et ensomee 


al 


Judgment against defendants and in favor of 


plaintiff and each member of the class they 


represent for threefold the damages determined to 


have been sustained by each plaintiff respectively, 


together with the costs of suit, including a 
“easonable attorney's fee; 


That defendants be enjoined from continuing the . 


Y 
* . 


acts, conduct and conspiracy hereinbefore alleged; . 
Such other and further relief as may appear 


necessary and appropriate. 


naan 


David Berger 
Herbert B, Newberg 
H; Laddie Montague, Jr. 
Howard L. Schambelan 
22nd Floor, P.S.F.S. Building 
Philadelphia, Pennsylvania 19107 | 
Special Counsel for Plaintifs, 
City of Philadelphia, and 
City of Detroit. 
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GRINNELL CORPORATION, ee bake Oe (E.D.PA. CIV. 68-1479) 
SETTLEMENT ORCER Bo. 4 


The named plaintiffs in ‘civil Action os. 68 ¢ Civ. nee, 
68 Civ. 4027 and 68 Civ. 4028 (hereinafter "these actions"). and 


: 


| defendants Grinv71]. Corporation ("Grinnell"), American District 
* Telegraph Company ("apt"), Holmes Electric Protective Company 
("Holmes") and Automatic Pire Alarm Company ("AFA") (hereinafter | 


| referred to as "defendants") having entered into and filed an agree- 


i 


ae dated Auzust 27, 1571 settling and compromising the aforesaid. 
‘ 
| actions as class actions as therein provided (hereinafter referred | 


y to as "Settlement Agrceenent" and annexed hereto ac Exhibit A), 


| subject to the epproval cf the Court and it appearing that the 
| proposed Settlement Agreement may be a fair and reasonable one, 


7 
i 


- 


SS AR Se EOE 


now ‘this. 15 rth “aay of Decenber, 197, pursuant ‘to Rules 236) (2)» 
23(d) and 23(e) of the yedcral Rules of cavan Procedure, at 1s 
hereby ORDEREDY! : eet ag rs 


“es peels ia 
s <a 


ee . . : : ea ee aaa 


ee an ‘dis covery’ and ‘other pretrial proceedings in 


these actions among pleintifts and defendants, ‘except only ‘such 


ones and/or are, or shall be appropriate in connection with 


proceedings as are specifically prov: ‘ed for in ‘the Settlement 


this urder, are stayed and suspended. until further order ‘of this 
| Court. _ a pe ae ces oe 


2. — the purposes of settlement’ only ee for no 


other purpose, the ‘motion of plaintiffs to have these actions : 


a. Steen emaem seme: 


cf maintained as class actions is hereby GRANTED and it is ORDERED 
that the classes in the civil actions (nereinatter these 
| meee) shall be defined : as rorions: : Howe 
wy "iD state, waaty ~ local governments 
“and public bodies, and public schools — 
| and school districts" ere called 


"Govermuental Ciess") 


AI. aeee snides operators of retail 
stores, shopping, eonters. office build- 
ings, apartment houses, hotels and motels, 
theaters and other amusement buildings, 
and private institutions" (hereinafter 


called "Commercial Class") 


"All owners and/or operators of indus- 


trial and commercial manufacturing 


rs . 
. . . : 
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cere se sim Sm 


aie "(he ‘rata Phe “y called ee 
: : ao =~ * i pee - ses - : 
“las Hi ie wt <i 


"ettunted nae” the eer States which 
we purchased accredited central station 
protection services from one or more of the 
"+ ‘aefendants in the period in suit "and ‘have | 

suffered demages thereby as a result ‘of ‘the 


oo antitrus| t violations herein alleged. - oe 


rat A 2: 
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. 2 Be besinne of record for the Class Representatives a 
shall appoint one, or more, of the attorneys for ‘plaintiffs in 
these actions and counsel of record for the defendants shell 
appoint one, or ‘more, of the ‘attorneys for defendants, in ‘these 
| actions, who together — constitute a Committee to supervise 
tend carry ‘out the provisions of this order ‘in connection with 

preeecine notice to the members. or these elasses as proviasd 
f herein. The defendants shall bear ‘all the expenses and dis- 


; bursements incurred by the Committec. in connection wich the 


giving of published and mailed notices (hereinafter described) 


las proviced for in paragraph W(b) (444) of the Settlement Agree- 


g ment; 411 other expenses will be paid out of the settlement fund. 


i 


4, Said Committee shall, with the cooperation of the 


aes of this Court, leuse a numbered Post Office Box of adequate 


: 33 
Be 


ee eee re me 


Were 6+: emmwee orme + 6 08 one 


eros 


i eize, and all notices shall be mailed. under the fro anving privileses 


‘ 

fof this Cours, and shall bear the designation of said vost Offic 
ea as tie return address. All cocuncnts required heiein to he 
jfAted with the Clerk of the Court shall ve mailed to said Post 


I ortice Pox. 


fe baal Con. ctl ve olin Lp Lory nyse | dune oa printing, 


publien tion un ua Lhe of Notlens of the be clus i actions, 


4 including, hotjec of the tLe and shies of 21) further procecdings, 


as provided int this Order, in the forn unnexed hereto as Exhibit 1. 


The last day for prospective members of the Class to file requests. 


J 
4 


for exclusion shall be January 26, 1972 and the last day for mem- 


i 
bers of the Class to file a "Sworn Statement of Claim" shall be 
February 10, 1972. As used herein, tac ‘tern "tile" shall include ! 

‘ —s in an envelope postmarked on or piped the date specified 

for filing : fo ee ee eee Wek a | 
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6. (a) The ‘Wotices shail be mailed « ‘on or - vefore 
December 23, 1971 directly to either all actual accredited 
central station protection ‘service ("a/s/e/p/s") customers of 


(ADT, AFA and/or Holmes during the years 1957 through 1968, or to 


between April 13, 1957. and July 11, 1968, whichever is most 


=... 


ee lists, except those who were sai a/e/s/p/s customers 


ipracticable under the circumstances. "Within three (3) eays from 
the date of this Order, ADT, Holmes and AFA must file with the 


u 
$ 
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jal a/c/s/p/s cus ‘tomers listed on such defendants! current | 
| 
| 
1 


Court, with a copy to designated counsel for plaintiffs, an 


| 
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jaffidavst stating whether 4t has lists readily available or lists . 


hic can be readily eeentied, of the names and addresses of their 


la/e/s/p/s customers for the years 1957 through 1968. Wherever 


tauen lists are readily available or can be readily compiled, such 


‘lists shall be used. In all other cases, each defendant's current | 


ia/e/s/p/s customer list, except those who were not a/c/s/p/s 


feustomers between April. 13, 1957 and July 11, 1966 shall be used. 
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Covrwasl idee Che ny prresporieebes Taster cu. beede rt. referred toa Jey ywecn- 
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raph G(2) above within Eaters (vt) days Prom the —_ of this | 
Order. Such {ist shall be used by — Committee _— in cee . 
tion with this action and shall not be dis closed to anyone without 
a court order. The Court hereby determines that no other sane 
cable means exists for the determination of and direct notifica- 


tion by mail of the persons who may be members of the class. 


acm en eee 
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7. Notice shall be ‘publishéd in The New York Times and 
The Wall Street Journal (including alt regional editions) once aid 
week ‘for three consecutive weeks, sacks netice to be epproximately | 
to 


Cw oy letlod. 


1/& of a page. The last publication shall be December 27, 1971. 


_ 
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The Court heredy determines that sar foregoing notice, together 

with the notice provided aed in Lag -agr raph 6 hereinabove, is the 

most practicable means of notice ‘to these classes under the cir- 
cumstances of these cases and that. no other practicable means 


exists for the determination and notifica tion of big pers ons who 


may be members of thes e elas ses. 


Be 


s 


8. The Committee shall _keep accurnte ‘and | complete 
weceen, and shalt file with the court, in camera, as soon as 
practicable, one or morc affidavits of sory tne ‘setting forth the 
names and adévesves of all class meinder's to whom notices were sent 


and records of publication of notice as required hereinabove. 


: 
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9. The Committce snall be responsible for the initial 
receivt of 211 respunses te said Notices, and shall preserve for 


j tiling of record, upon subsequent Order of the Court, all 


Sree 


aos: 
“oe SP eat 


written elections to be excluded from these classes, entrics or 


appearance, svorn statements of claim and any and all other 


written communications froim clans members or any other person 


in re sponse to said Notices 


| 
‘Jo. “Whe ‘Committee, upon pecelots shall make avat lable 
antorentien to al} parties to these cases relutive to ‘the notice | 
j program and shel. be responsible ror ancvering in writing any 
written inquiries from class members and all other persons. 
i} Counsel for the Class Representatives shell file with the 
1 Committee a copy of all written inquiries to vasa from class 
members and ell other persons and ail — responses thercto 
and shall make and file a ‘memorandum of “each oral re: ‘onse to 
i any inquiry which shall include the date of the iaquiry and 
the response, if different, the substance of the seeeey and 


the response, the name and address of ‘the person making the 


snquiry and, if arr: the name and’ address of the person 


oe A [Fe 23 . : 
oa @ ‘Srecpely upon receipt of ‘each "Suorn state- 
an the Committee shal). underteke vhatever invesitiga~ 
fon any ee of the Comittee écems reasonable or necessary 
‘1 to verify, to the extent possible, the accuracy and couplete- 
i ness of said "sworn Statement of cian" and, upon wenest; 
eny ‘Plaintiff or Defendant of the results of 
investigation of any “Sworn Statement 
\ of Claim", All challenges by any member of the Committec as 


| to the timeliness, accuracy and/or completeness of any "Sworn 
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i or metey on whese behaif ‘the nary ts made. ee oe | 
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| statonent of Claim" and all challenges as to whether any claim, 
jor any portion thereof is within any of the Classes shall be sub- 


i 
I matted in writings, to the Court setting forth the grounds for 
i. : 


! 2 yo72, If the Comaitice 


said challenge on or before ENree rar 
rejects all or any portion of any Svorn Statement of Claim, it 
will mail written notice to peng Gintmht! ot fuch rejection on 
or vefore eae 2, 1972. Any claimant who wis sto to. ‘contest 
the Committee's rejection must file in duplicate with the Clerk 
of the Court on or before March 16, 1972 a reauest to voview 


the rejection tozetner with any supporting — 


-(v) After each t: aly filed "Syorn statonvst of 


Claim" has peen geciteud to the extent secant neces sary by any 
member of the Committee ‘and all challens ed claims, if any, have 
been submitted to the Court, the Committee shall file with the 


Court in carers, and serve on Counsel for the Class Representa- 


an affidavit setting forth Li name, ‘address ‘and amount of the 
claim of — member of any of these Classes which has ‘timely 


filed a "“Svorn Stetement ‘of Claim" ; indicating whether or not 


: . Sage us 
--: « 


a challeng e has been. made. oo De oe 


ee eee 


- ee of “record, for the Class Representatives 
shall file ware the Court, and By Rees on Goonest for each of the 
| Defendants on or before March 21, 1972, a proposed plan of 


allocation together with an application fux allowance of 


oS RIS TT. 


attorneys' fees and their actual out- at epecke exnenses incurred 


eS 


i in connection with this action. 
i 
13. A hearing shall be held before this Court on 
‘ahi 


aio 27, 1972 at 10:30 A..’. 3.n Courtroon 102, United States 
i courthouse, Foley Square, New Yor, Kew York for purposes of 


| actermining (a) whether the Settlement Agreement and plan of 


oe ae oe Sem o> me asc eee emoew= om * 


= and Counsel for each Defendant on ui before March 21, 1972, 


«eesess) coos 


wit 
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i allocation of the Settlement Fund among plaintiffs and partici- 
1 pating class members shall be approved and these actions dis- 
continued vith, prejudice; and (b) whether the application for 
attorneys ' ite and other dionurnenenbe provided ‘for in para- 


| graph 12 of this Order shall be approved. Class /aiaaeg wishing 


to file objections must do so on or pefore April | - 1972 by filing 


their objections in writing with tne Clerk of this Court at the 
following address: John Livingston, Clerk, United States 


District Court, Southern D District | of New york, Fits Box 
i \ é 
| Wall Street Station, New York, New York 10005. 


7 
; 
Dated: New York, New york 


_| ss Mecember; = , 1971 
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David Berger, Esq. 
1622 Locust Street 


| a Philadelphia, Pennsylvenia 19103 \ 


Re: City of Detroit, et al v. Grinnell Corporation, 


| a et al., Civil Action No. 68 Civ. 4026 and 
related Civil Action Nos. 68 Civ. 4027, 4028 


rf and 4029 (S.D.N.Y.) 
i Ai as 
| 
Dear Mr. Berger: 


You, as agent and counsel for each and every 
named plaintiff in Civil Action Nos. 68 Civ. 4026, 4027, 
4028 and 4029 presently pending in the United States Dis- 
trict Court for the Southern District of New York, as well 
as counsel who has filed such actions in behalf of alleged 
classes, and we, as agents and counsel for Grinnell Corpors.— 
tion ("Grinnell"), American District Telegraph Company 
("APT"), Holmes Eleetric Protective Company ("Holmes") and 
Automatic Fire Alarm Company ("AFA") (collectively “dofend- 
ants") hereby represent and agree:* 


rd 


You have advised us and via acknoviledme that iyi Aprecnicre 
does not purpart to settle the claims asserted in Civil 
Action Hos. 68-"657, 68-633 or 68-4639 (SGD Ye) 
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Cami. Gonvon, SONuLyt Roa Ade 
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1. You hereby represen. that you are authori zea 
as couns. 1] and, where necessary, oS agent, to take all 
steps on behalf of your respective elicnts which this 
Agreen\ent contemplates. In like fashion, we represent that 
we arc authorized by defendants as their counsel and as 
their agents for purposes of this Agreement, to take all 
steps on behalf of defendants which this Agreement 
contemplates. 


2, The intent and purpose of this Agreement is 
to enable defendants to effect full and final settiement 
of these actions, including the class actions. It is 

‘ understood that this Agreement is made on behalf of the 
elasses set forth in Civil Action Nos. 68-4026, 4027 and 
4o28 (S.D.N.Y.). 


3. Defendants agrec, solely for the purposes ia 
of this settlement and its implementation, that Civil Ac- 
tion Nos. 68-4026, 4027 «and 4ho28 (S.D.N.Y.) shall proceed 
as class actions as alleced in the respective complaints, 
but if such settlement fails to be approved or otherwise 
fails of consummation, then defendants retain all rights 
to object to the maintenance of the actions as clas: b 
actions. : 

4h. You and we will sorthwith jointly move for 

and take all necessary steps in appropriate sequence as a 
follows: = 


att 
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(a) Request the Court to preliminarily 
approve this Settlement Agreement. 


(b) Request the Court to order 
notice be directed to class members a 
fined in the complaints in these actions 
advising them that they will be bound by the 
4udgment in this action unless, within 30 
days after the last date of the publication 
of notice, they file a writcen election to be 
excluded from the class), ane providing fur- 
ther that cach momber of the: classes w10 
did not file a written election to be excluded 
will be required to file, within N5 days after 
the last date of publication of notlee, a 
suc statement of claim based on advance or 
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installation charges and service charges paid 
annually for cach calendar year during, the 
period April 13, 1957 through July ll, 1968 
or be forever bareed Srom racovery in Chee 
actions. The partios believe, and will so 
represent to the Court, that the best notice 
practicable under the circumctvances of these 
cases is as follows: 


(4) Direct notice by mail to 
either the actual accredite: central 
station protection service ("a/e/s/p/s") 
customers of ADT, AFA and Holmes dur- 

. ing the years 1957 through 1968, or 
to all a/c/s/p/s customers listed on 
their current customer lists, except 
those who were not a/c/s/p/s customers 
prior to July ll, 1968, at the option 
of each of said companies. 


(44) Notice by publication in The 
New York Times and The Wall Street Journal 
Cineluding all regional editions), such 
notice to be approximately 1/8 of a page, 
and published once 4 week for three con- 


secutive weeks. 


see eee ee 


(441) Except to the extent the Court 
orders the use of franking privileges, 
we agree to bear all costs incurred in 
connection with the aforcdescribed notice 
program. 


<< 


Thereafter, and within 90 days after 
the last date of publication of the notice, 
promptly move the Court for approval of this 
settlem2nt and request the Court to order: 

(i) that notices regarding the hearing on the 
proposcd settlement, the allocation tiereot:, 

and the avard of costs and attorneys! fees be 
promptly sent out to each member of the respec— 
tive classes who has filed a svorn statement of 
claim; (i1) that those wishing to file objections 
must do so within 14 days afte: mailing of Gala 
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actions, including all costs (except th 
paragraph 4(b)(iii) above), attorneys! fces and disl.:rse- 
to you or your order. as agent and 
as hereinafter set fc. -h, which sums 
000.00) (nereinafter 
Defendants further agree to pay to 
and members of the various 


ments, we agree to pay 
counsel, certain sums 
total Ten Million Dollars ($10,000, 
"Settlement Fund"). 
you, as agent for plaintiffs 
classes, interest from the date of en‘ -y of the final 
ntil the date of payment of the Settlement Fund 
d thereafter on the remaining 

said interest to 

to time during 


judgment u 
or any portion thereof, an 
unpaid portion of the Settlement Fund, 
be at the prime rate prevailing from time 
_ said period at The Chase Manhattan Bank, New Yor!: City, 
"New York, plus one point. Said interest shall be payable 
by each of the defendants upon 
balance of the Settlement Fund at the time the various 
portions of the Settlement Fund become payable, except 25s 
set forth in paragraph (b)<iv) below. 


po 


notice; and (iii) that the hearing on any such 
objections he set for between 7 and 14 days 
after the final date for their receipt. 


(ad) Following final approval by the 
Court of the settlement, jointly file a motion 
for a final judgment declaring Civil Action Nos. 
68 Civ. 4026, 4027 and 4028 as proper class ac~ 
tions and dismissing all claims in these ac’ ions 
with prejudice as to all party defendants pursu- 
ant to Rule 23, F.R. Civ. P. 


S5(a). In settlement of the claims in these 


(b) We agrec te pay the Settlement Fund as 


follows: 


(1) Grinnell Corporaticn will pay 
$3,850,000 plus interest as hereinbefore 
provided, as follows: ; 


(A) $1,283,334" plus all accrued 
interest upon entry of final judrrcnts: 
@ismissing defendant Grinnell Corpora- 
tion with prejudice as a party defond= 
ant from these actions, and the expira- 
tion or exhaustion of any rirhts of 
appeal therefrom; 


ose describee in 


its share of the outstanding 
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interest, on January 15, 1973, or 90 
days after the first nsynent provided 
in (A) above is due, whichever date 
is later; and 


(C) $1,283,333, plus all accrued 
interest, on January 15, 1974, or 90 
days after the second payment provided 
~ in (B) above is duc, whichever date 
is later. 


(44) ADT will pay $4,850,000 plus inter- 
est as hereinbefore provided, as follows: 


4a (B) $1,283,333, plus ajl accrued 


(A) $1,616,667, upon entry of 
final judgments dismissing defendant 
ADT with prejudice as a party de fend- 
ant from these actions, and the expira- 
tion or exhaustion of any rights of 
appeal therefrom; 


(B) $1,616,666, plus all accrued 
dnterest on January 15, 1973, or 90 
days after the first payment provided 
in (A) above is due, whichever date 
is later; and Se 


- 


(c) $1,616,666, plus all accrued 
interest, on January 15, 1974, or 90 
days after the second payment provided 
in (B) above is due, whichever date 


is later. 


(141) Holmes will pay $900,000 plus inter- 
est as hereinbefore provided, as follows: 


(A) $225,000 plus all accrued 
interest on January 15, 1975; and 


(B) $675,000 plus all acertucd 
interest on January 15, 1976. 


(iv) APA will poy $400,000 plus interest 
s heretrecfore previded, as follows: 


(A) $100,009 on January 15, 1975: 
and 
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(BR) $300,000 together with all 
interest whieh has hitherto accrucd, 
on January 15, 1976. 


(c¢) Upon entry of final judgments dismissing with. 
prejucieu the defendants from these actions and the expir- 
tion or exhaustion of any rights of appeal therefren, each 
dcfendant will deliver to you a Judgment note sti:ctantiall: 
in the form attached hereto as Exhibit "A" for each deferrec 
payment as set forth in subparagraph (b) immediately above. 


(a) Any defendant may, at its option, elect to 


: prepay its share or any part thereof of the Settlement Fund 


without penalty but with aceru a@ interest at any time prior 
to the times of payment set forth in subsection (b) immedicte 
above. 


6. Defendants do not admit that they have engaczed 
in any illegal or wrongful activity or that any person hz.: 
sustained any damage ty reason of any of the facts complained 
of in the foregoing civil actions. } 

7. If and when necessary, we both agree to deliver 
to each other such papers as may be necessary to give full 
effect to the terms and intent of this Agreement. 


8. Nothing contained herein shall be deemed to 


“be an approval or adeption by you or any plaintiff of the 


manner in which the defendants arrived at the amount to be 
paid hereunder, or as an approval or adoption by defenagants 
of the formula, if any, used by you and/or plaintiffs in 
arriving at the amount to be paid hereunder or the manner 
of distributing such amount. You shall have the sole 
responsibility, subject to that Court approval specified 

in paragraph 4(c) hereof, with respect to the distribution 
of the amount paid to you and defendants shall have no 
responsibility or obligation with respect thereto. 


9. You and we hereby stipulate, subject to 
approval of the Court, to the stay of all matters pend- 
ing, in any of these netions exeept those matters necessary 
to conclude the settlement of these actions. This paera- 
grarvh is effective immediately and is not dependent upon 
the cxecution of any Sorina] stipulations. 
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If ube foregoing sets forth the Agreement you 
have reached with us and we with you, wil] you please sin 
in the upace proviced below and we arn four fully execut 


phly. 


copies of this letter Agreement to us prom; 


ae 


Sincerely, 
Cahill, Gordon, Sonnctt, Reindel & Ohl 
y: D2 ania Lh, WOT HINO Sa uae 


storneys for Def eTehonnt Grififels 
Corporation 


White and Case 


ey 
By: el Lede le tN 


ttorneys for for Defendant 
American District Telegraph Company 


Kelley @) Warren wy arr,& £11is 


veo, 
orneys 


Holmes Electric doctective Company 


By: 


Olwine, Ccnnelly, Chase, O'Donnell 
& Weyher 4 


iat / 4 ‘ 
be a a 


Attcrneys “for Defendant 
Automatic Fire Alarzn Company 


AGREED YO AND ACCEPTED: 


h tt Oo Conney 
As Agent a nd Phebe for 
Plaintiffs 


COGHoOVIN Noun 
August 


for value received, on or hefore 
1972, promises to puy to 
the order of Navid Berger, Attorney, the sum of 
This note shall bear 4nterest on the unpaid principal 
amount thercot from the date hereof until paid ata 
rate per annun whieh shall be 1% in excess of the prime 
commereial loan rate of The Chase Manhattan Bank, New 
York City, New York, for 90 day maturities, which rate 
per annum shall change when and as said prime commercia® 
toan rate shall change. 


The maker hereby authorizes any Attorney at 
Law to appear for it 4n an action on tac above note at 
any time after said note becomes due, 4n any Court of 
Record situated in the County where this werrant was 
signed, o' where the maker then resides, to waive the 
dssuing and service of process, and confess a judgment 
4n favor of the legal holder of this note against the 
maker for the amount that may then be due thereon, with 
4nterest at the rate herein mentioned, and costs of 
suit, and to waive and release all errors in said pro- 
ceeding and the right of appeal from the judgment 
rendered. 


m cen 
Soe 


ATTEST: 


By 
Secretary President 


Signed at 
this day of 


ES <TD SNS OND ENTS SD nl 


* Yor noten for later years the followhu paragraph should 
be addad: 


The maker has this day delivered a companion 
cognovit note in the sum of payable on or 


hefare , In the event of a default dm such 


note, viol hes ehant Hobe due on vit be lure 
abeli be deemed in Tike deCault. 
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WITH REPEC’ TO CTATES Ik COLUECTTON WITH PURCHASES: 
OF AUCHEDIVED CANTRAL STATZON PROTECT TON 
SERVICES ? 


NOTICE IS HEREBY GIVEN that there is now pending 
in the United Ststes District Court for the Southern Dis- 
trict of New York civil actions for treble damages for 
alleged violations of the antitrust laws with respect to 
the sale of services by accredited central station protec- 
tion companies. Three of these actions have been brought 
as clase actions as described below. The defendants, white 
denying the allezed violations and liability on eccount 
thereof, have agrecd to settle the claims of plaintiffs in 
these three actions and the members of the classes which 
they represent. For this purpose only, defendants have 
agreee that these three actions my be maintained as class 


actions. 


You may be a menbcr of one of these classes 


in these three actions whose rights may be 


JAtic tion, Thi: 
understood ss an e:mression oF any 
to the nerits of amy o* the cloiuc 
eitnes pice ia thie Tears viens 
any ¢Clidmant soul? reecive, but io miblishcé for the sole 
mirnace At tarSaverivve crag at TRE Sec onet Ao er ae Peter ye 
aud the io biden ore Gy] vow Gertde ent 
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The complaints filed in these various class 
actions scelk recovery of treble damages, together with 
3 reimbursement of costs and an avard of attorneys! fees 
on behalf of the named enue Seelue and the memvers of the. 
classes whon. thcy represent, “Tor alle::ed overcharges 
resultins from an alleged antitrust conspiracy and mono- 
polization among defendants with respect to the sale of 
accredited central or protection services. The 
following are the named Metesants: CRINNELL CORPORATION 
("GRINNELL"), AMERICAN DISTRICT TELEGRAPH COMPANY ("ADT"), 
HOLMES ELECTRIC PROTECTIVE COMPANY ("HOLMES") and AUTO- 
MATIC FIRE ALARM COMPANY ("AFA"). The claims are based 
on purchases of accredited central station protection 
services from the named deferdants or their various 


subsidiaries or divisions. 


The classes of plaintiffs on whose pehalf these 


actions have been brought are as follows: 


(4) All state, county and local governments 


and public bodies and public schools 
and school districts (hereinafter called 


"governmental class") 


All owners and/or operators of retail 
stores, shopping centers, office puild- 
ings, apartment houses, hotels ard 
motels, thea. 2rs and other amusenent 
buildings, and private institutions 


(hereinafter called “commercial class") 


(441) All owners and/or operators of iene trial 
and comacreinl mainufactusing n}- mere 
(heredusCter called “industrial class") 


6-1 


situated throuch the United States, which hive purchescd 
acere ed centra] station protection services from one 

or mo: . of the defendants in the period in suit and have 
suffered damaces thereby as a result of the antitrust 


violations alleged above. 


The plaintiffs in these class actions are 
(4) Governmentel Class: CITY OF PHILADELPHIA and CITY 
OF DETROIT, (11) Commercial Class: 1225 VINE STREET 
BUILDING, INC.; BAZAAR OF ALL NATIC“3; and GREAT SCOTT 
MARKETS, INC., (441) Industrial Class: MANHATTAN-WARD, 
INC.; GLOBE GEAR COMPANY; DREXEL DYNAMICS CORPORATION; 
CROWN PAPER BOARD COMPANY, INC.; and BELMONT IRON WORKS. 


Counsel for represent* .\i2 plaintiffs 4s Divid 
Berger, Esquire, 1522 Low..:% Street, Philadelpiia, 
Pennsylvania 19105. 


In final settlement of all present and pro- 
spective cleims of all plaintiffs and class members who 


do not exclude themselves from these clesses, defendants 


SEEDS 


have agreed to pey the sum of ten million dollars 
($10,000,000.00) (hereinafter the "Settlement Fund"), to 


os 
i 
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be paid over 2 period of approximately five years in 
unequal installments, Each of the defendants hes agreed 
to pay the followinz: Grinnell: $3,850,009; ADT: 
$4,850,000; Holmes: $900,000; and AFA: $490,999. 


All deleyed payuents to the Settlement Fun 


x 
to be made by defendants shall accrue interest after 


aL eee a ee es ee tat ' oF s Po TE . % ge ye tl ee: 
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from tina: to tinc during that period at The Chese Mean - 


hattan Wank, W.Y¥.C., N.¥., plus one point. 


The Settlement Fund shall be divided amonz per- 


sons entitled thereto in proportion to the purchases 

by each plaintiff and each participating class m ver 

of accredited central station protection services from 
ADT, Holmes and/or AYA or any of their subsidiaries or 
divisions during the period April 13, 1957 through July 11, 
1968. : 


All attorneys! fees and costs allowed by the. 
Court incurred in connection with this litigation and 
this settlement shall be deducted from the Settlement 
Fund, except that defendants have agreed to bear all 
costs incurred in connection with the giving of notice. 


FURTHER NOTICE IS HEREBY GIVEN 


1. ‘ If you purchased central station protection 
services from ADT, Holmes or AFA during the period 
April 13, 1957 through July 11, 1968, you will be deemed 
to be a party to the class action you are a member of, 
and will be included in, and pound by, the judgment in 
these actions and any determination affecting the class 
whether favorable or not, unless you file with the Clerk 
of the Court as provided in paragraph 3 a written election 
to be excluded from these classes of plaintiffs on or 
pefore [datc: within thirty days after the last date of 
publication of notice]. 


2. Jf you are a member of a class who does 
not elect to be excluded and you wish to receive a share 


of the Settlement Fund, you must file with the Clerk, % 
4. 


written “Seern St: touent of Clrims" not ister then {d- tes 
within forty-five deys + fter the lst drte of publicstion 


of notice] in the fern which hes heen approved by the 


Court, or you will be forever berred from recovery for 


any clrim you my hrve which is_the subject matter of 


thir litigetion. A cory of such Form of "Sworn Stetement 


of Cirim" ecn be obt:.ined on written request from the 


Clerk of this Court at the eddress set forth in 7 3 pelo. 


3. Your election to be excluded from the class, 


or your Sworn Strtement of Cleims, and all other documents 


to be filed of record in this cese, should be addressed 


to: John Jivinzston, Clerk, United Stetes strict Court, 


Sovthern District cf 


Well Street. St- 


a 4, If you do not elect to be exci:ded from the 
tiffs, you may, but need not, enter an 
of your choice if you desire, 


classes of plein 


a 
appeerence through counsel 
and you heve ell the rights set forth 4n Rule 23 of the 


Federel Rules of Civil Procedure. If you do not request 


on or enter an eppesrence you will be represented 


py Devid Berger, Esquire, 1622 Locust Street, Philedelphie, 


exclusi. 


Pennsylvenis 19103. 


5. If you ere ¢ menocr of :ny of the classes 


inely to be exclude? 


defined herein who does not elect t 


rnd who does not file : Svorn Strtement of Clinims or or 


pefore [drte], you shrill not receive notice of eny further 


proceedines, herrines. orders or ony other matters in con- 


| | nection with your eli inc, fnelndin. the entry of finl 


duqenent @irwionin, with pretutiee en el im you uy hove 
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which is the subJcct m tler of thie litigetion opcinst the 


defendents end you chr) be pound by all sid procecdings, 
herrings, orders and other matters. In the event you 
exclude yoursclif from perticiprtion in the settlement, you 
should be eavised thrt eny simijer suit hereafter insti- 
tuted by you my be verred by the epplicebie statutes of 
linitstions. . 


6. If you heve any questions concerning the 
metters declt with in this Notice which you want to raise, 
pleese eddress your questions to the Cless Committee, 


P. 0. Box No. »Wall Street Station, New York, New 
York 10005. 


Me Settlement Agreement, the pleadings and 
other proceedings in these ections (identified as Civil 
Actions Nos. 68 Civ. 4026, 4027 and 4028) mey be examined 
and copied at eny time during reguler office hours et 
the offices of the Clerk of this Court. 


. er? 
United Stetes District Court ~ 
Southern District of Hew York 
P.0. Box Wall Street Station 
New York, KN. Y. 10005 


DATED: Octover , 1971 
New York, New York 


eg SB es See Bee eee 


SYORH STATEMENT OF CIATM 


The undersigned hes read and is familier wit 
the contents of the Notice which eccompanied this Stetement 
of Cl: im, and reference is made to the Notice for the 


matters described end the terms-defined therein. 


Tne undersigned is within a Cless defined ir 
the Notice, hee not filed a written election to be 
excluded therefrom, end thus, upon the filing of this 
Stetement, may be entitled to receive e share of the 
Settlement Fund in eccordance with the terms set forth 


in the Notice. 


The "Schedule" on the beck hereof sets forth 
all of the relevent purcheses mede by the undersigned 
during the period April 13, 1957 through June 11, 

1968, subject to whatever verificetion mey be required. 


The documents relied upon to support your clein 


should be meinteined end evaileble for inspection if 
requested, 


The undersigned represents thet the statements 


mede nerein «nd the figures set forth herein cre true. 


Nene o: Cl: mene 


vy: 


Svarn to before me this 


e-y of 1971. pe * TEE 
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sXHIBIT I -~- STATEMENT CF CLAIM 


Tr MANT! ES OF R=DILeED CeNTRA 

"TION PROTECTION SERVICES FOR THE PERIOD 

-IL 13, 1957 THROUGH JULY 11, 1968 
Dollar 


‘ (a) 

a b Advance 
Ident Bop 4 Duration Period Service Annual 
DeTendant 3 Date or’ of narge Service 
Furnishing Type of Ser- of “Icontract Actual nstal- Cnarges 
Service vice Received* Contract Service Nation Paid 


xeroie, fire alarm, burglar alarm, sprinkler supervisory and waterflow alarm and 
tistrial nrecess sunervision 


a a a = BEBE Be eS 2S 2 2S 
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MATTED NOVIC! 


OFFICE OF THE CTERK UNITED STATES DISTRICT COURT 
FOR THE SOUTHER! DISTRICT OF NEV YOR" 
P. 0. BOX KO. 
NEW YORK, NEY YORK 


TEGAL NoTic= 


c= 


WITH RESPRCT TO CLAINS IN CONNECTION W-TH PURCEASES 
OF ACCREDITED CENTRAL STATIOH PROTECTION 
SERVICES 


. Pursuent to Rules 23(c)(2) and 23(d) of the 
Federel Rules of Civil Procedure, YOU ARE HEREBY NOTIFIED: 


There is now pending in this Court civil actions 
for treble damsges for alleged violations of the anti- 
trust laws with respect to the sale of services by 
eecredited centrel stetion protection companies. Three 
of these actions heve been brought as clas" actions es 
described telow. The defendants, while denying the 
elleged violetions and liability on account thereof, have 
egreed to settle the cleims of plaintiffs in these three 
ections end the members of the classes which they represent. 
For this purpose only, defendants have agreed thet these 


three sections mey be maintained as class actions. 


Tis notice is being sent to you in the belief 
thrt you rre or mry be a member of cne of these clrsses 
of pleintiffs whose rights may be effected by this litige- 
tion. This notice is not to be misunderstood es an expres~ 
sion of eny opinion dy this Court as to tne merits of any 
‘of the cleims or defenses asserted by either side in this 
Litigs tion, or && Lo oHy emoune tinct Gy Claimant wouss 


receaiv wd 43 sent for the sole nurpose of informing 


74 


you of the pendency of this litigation and the settlement 
go that you may make decisions as to what steps you may 


wish to take in relation to these lawsuits. 


The complaints filed in these various class 


actions scek recovery of treb]2' damages, togetier with 


reimbursement of costs and an award of attorneys' fees, 
on behalf of the named plaintiffs and the members of the 
classes whom they represent, for alleged overcharges 
resulting from an alleged antitrust conspiracy and mono- 
polization among defendants with recpect to the sale of 
‘ accredited central station protection services. The 
following are the named defendants: GRINNELL CORPORA- 
‘@TON ("GRINNELL"), AMERICAN DISTRICT TELEGRAPH COMPANY 
("apr"), HOLMES ELECTRIC PROTECTIVE COMPANY ("HOLMES") 
and AUTOMATIC FIRE ALARM COMPANY ("AFA"). The claims 
are based on purchases of accredited central station 
protection services from the named defendants or their 


various subsidiaries or divisions. 


The classes of plaintiffs on whose behalf these 


actions have been brought are as follows: 


(4) All state, county and local governments 
and public bodies and public schools and 
school districts (hereinafter called 


"governmental class") 


(44) All owners and/or operators of retail 
stores, shopping centers, office buildings, 
ied eat ae hones, )ite2 ond motets, 

theaters and other amusement buildings, 

and private institutions (hereinafter 
called “comaercinl class") 
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(444) All owners and/or operators of industrint 


and commercial manufacturing plants 


(hereinafter called "industrial cless") 


situated throushout the United States which have purchtsed 
accredited central station protection services from one 
or more of tne defendants in the pariad in suit and have 
suffered damages thereby as a result of the antitrust 
violations alleged above. 


The plaintiffs in these class actions are: 
(14) Governmental Class: CITY OF PHILADELPHIA and CITY OF 
DETROIT, (44) Commercial Class: 1225 VINE STREET BUILDING, 
INC.; BAZAAR OF ALL NATIONS; end GREAT SCOTT MARKETS, INC., 
(444) Industrial Glass: MANHATTAN-WARD, INC.; GLOBE GEAR 
COMPANY; DREXEL DYNAMICS CORPORATION; CROWN PAPER BOARD 
COMPANY, INC.; and BELMONT <ROW WORKS. 


* 


Counsel for representative plaintiffs is David 
Berger, Esquire, 1622 Locust Street, Philadelphia, 
Pennsylvania 19103. 


In final settlement of all : ‘esent and prospective 
claims of all plaintiffs and class members who do not exclude 
themselves from these classes, defendants have agreed to 
pay the sum of ten million dollars ($10,000,000.00) [(herein- 
after the "Settlement Fund"], to be paid over a period of 
approximately five years in unequal installments. Each of 
the defendants has agreed to pay the following: Grinnell: 
$3,850,000; ADT: $1,850,000; Holmes: $900,000; and AFA: 
$400,000. 


All delayed payments to the Settlement Fund to 
be made by defendants shall acerue interest after entry 
ef final judgment at the prime rate prevailing from time 
to time during that period at The Chase Manhattan Bank, 


N.Y.C., N.¥., plus one point. .. 


The Settlement Fund shall be divided among per- 
sons entitled thereto 4n proportion to the purchasc by 
each plaintiff and each participating class member of 
accredited central station protection services from ADT, 
Holmes and/or AFA or any of their subsidiaries or divi- 
sions during the period April 13, 1957 through July 11, 
1968. 


All attorn.ys' fees and costs ai .owed by the 
court incurred in connection with this litigation and 
this settlement shall be deducted from the Settlement 
Fund, except that defendants have agreed to bear all 
costs incurred in connection with the giving of notice. 


FURTHER NOTICE IS HEREBY GIVEN 


1. If you purchased central station protection 
services from ADT, Holmes or AFA during the period April 13; 
1957 throuzh July 11, 1968, you will be deemed to be @ 
party to the class action you are a member of, and will 
be incluted in, and bound by, the judgment in these actions 
and any determination affecting the class whether favorable 
or not, unless you file with the Clerk of the Court as 
provided in paragraph 3 a written election to be excluded 


id 
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All delayed reiyoants te the Settblem nt Fund to 
be made by defendants shall accrue interest after entry 
of final judgment at the prime rate prevalling from time 
to time during thst pestod at Tne Chase Vanhattan wank, 


N.Y.C., N.Y., plus one poi:.s. 
The Settlement Fund shal be divided amonz per- 
sons entitled thereto in propertion to the purchase: by 
each plaintiff and each participati:g class member of 
accreditec central station protection services from ADT, 
Holmes and/or AFA or any. of their subsidiaries or divi- 
sions during the period April 13, 1957 through July 11, 


1968. 


All attorneys! fees and costs allowed by the 
court incur-ed in connection with th'!s litigation an. 
this settlement shall be deducted frum the Settlement 
Fund, except that defendants have agreed to bear all 


costs incurred in connection wita “the giving of notice. 


FURTHER NOTICE IS HEREBY GIVEN 


ie If you purchased central station protection 
services from ADT, Holmes or AFA during the period April 13, 
1957 throu-h July 11. 1968, you will be deemed to be a 
party to the class action you are a menber of, and will 
be included in, and bound by, the judgment in these actions 
and any deteruination affecting the class whether favorable 
or not, unless you file with the Clerk of tie Court as 
provided in paragraph 3 a written election to be excluded 
a ee ee cael edie 


* abe 
. 


toe last date of publicrijon of nolice). 


2. If you cre & menber of « class who doer not 
elect to he excluded end you wish to receive » share or 
the Settlement Fund, you must file with the Clerk # 
written "Suorn Stetement of Claims" not lster then {a te: 
within forty-five drys after the lest date of public: ticn 
notice], or you will be forever barred from recovery 
for eny clein you mey heave which is the subject matter 
of this litigation. Such statement shell be in the form 
etteched hercto es Exhibit I. 


3. Your election to be excluded from the class, 
or your Svorn Statement of Claims, end all other documents 
to be filed of record in this case, should be eddressed 


to: John Livingston Clerk. United Stetes District Court, 


Bee ee eee ee eee ee cea eee ane caereninimainsinemnsanenacis ase nS 


Southern District of Ney York, P. 0. Box. No- 5 


Well Street St=tion, New York, New York 10005. 


4, If you do not elect to be excluded from the 
Clesses of plaintiffs, you may, but need not, enter en 
eppee rence through counsel of your choice if you desire, 
and you hs.ve ell the rights set forth in Rule 23 of the 
Feder2l Rules of Civil Procedure. If you do not request 
exclusion or enter an appearance you will be represented 
py Devid Berger, Esquire, 1622 Locust Street, Pailedelvhiec, 


Pennsylvenis 19103. 


5, If you ere e member of eny of the classes 
defined herein tho dogs not elect timely to he excluded 
and who éoes not file c Sworn Strtenent of Cleims on or 


, e 


se3, Seo tied) not receives cc 
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preecedines, herrings, orders or cuy other metters in 


connect ton with vour els inc, ineleding the entry of finel 
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Sudcrent disricsing: with prejwiice ¢ny clrim you my hove 
which ic the subject metter of this litigation against 

the defend-nts snd you shell be bound by ell sid proceed-~ 
ings, heerings, orders end other metters. In the event 
you exclude yourself from prrticipation in the settlement, 
you should be edvised thet any similar suit hereafter 
instituted by yov may be barred by the applicable statutes 
of limit: tions. 


6. If you have any questions concerning the 


metters derit with in this Notice which you want to raise, 


plerse eddress your questions to the Cless Committee, 


P. 0. Box No. , Well Street Station, New York, New 
York 10005. 


The Settlement Agreement, the pleadings end 
other proceedings in these actions (identified es Civil 
Actions Nos. 68 Civ. 4026, 4027 end 4028) may be examined 
and copied et eny time during regular office hours at 


the offices of the Clerk of this Court. 


JOHN LIVINGSTON, Clerk 

United States District Court 
Southern District of New York 

P. 0. Box » Wall Street Station 
New York, New York 10005 


DATED: Octoher » 1971 
New York, Hew York 


LEGAL NOTICE 


WITH RESPECT TO CLAIMS IN CONNECTION WITH PURCHASES 
OF ACCREDITED CENTRAL STATION PROTECTION SERVICES 


Pursuant to Rules 23(c)(2) and 23(d) of the Federal Rules of Civil Procedure, YOU ARE 
HEREBY NOTIFIED: 


There is now pending in this Court civil actions for treble damages for alleged violations of the 
anti-trust laws with respect to the sale of services by accredited central station protection companies. 
Three of these actions have been brought as class actions as described below. The defendants, while 
denying the allezei violations and liability on account thereof, have egreed to settle the claims of plain- 
tiffs in these three actions and the members of the classes which they represent. For this purpose only, 
defendants have agreed that these three actions may be maintained as class actions. 


This notice is being sent to you in the belief that you are or may be a member of one of these 
classes of plaintiffs whose rights may be affected by this litigation. This notice is not to be misunder- 
stood as an expression of #~y opinion by this Court as to the merits of any of the claims or defenses 
asserted by either side in this litigation, or as to any amount that any claimant would receive, but is 
sent for the sole purpose of informing you of the pendency of this litigation and the settlement so that 
you may make decisions as to what steps you may wish to take in relation to these lawsuits. 


The complaints filed in these various class actions seek recovery of treble damages, together with 
reimbursement of costs and an award of attorneys’ fees, on behalf of the named plaintiffs and the 
members of the classes whom they represent, for alleged overcharges resulting from an alleged anti- 
trust conspiracy and monopolization among defendants with respect tu the sate of accredited central 
station protection services. The following are the named defendants: GRINNELL CORPORATION 
(“Grinnell”), AMERICAN District Tevecrapn Company (“ADT”), Hotmes Exvectric PROTECTIVE 
Coupany (“Holimes”) and AvTOMATIC Fire ALarm Company (“AFA”). The claims are based on 
purchases of accredited central station protection services from the named defendants or their various 
subsidiaries or divisions. 


The classes of plaintiffs on whose behalf these actions have been brought are as follows: 


(i) All state, county and local governments and public bodies and public schools and school 
districts (hereinafter called “governmental class’); 


(ii) All owners and/or operators of retail stores, shopping centers, office buildings, apartment 
houses, hotels and motels, theaters and other amusement buildings, and private institutions (herein- 
after called “commercial class’); 


(iii) All owners and/or operators of industrial and commercial manufacturing plants (herein- 
after called “industrial class”); 


situated throughout the United States which have purchased accredited central station protection services 


from one or more of the defendants in the period in suit and have suffered damages thereby as a result 
of the antitrust violations alleged above. 


The plaintiffs in these class actions are: (i) Governmental Class: City oF PHILADELPHIA and 
City oF Detro:t, (ii) Commercial Class: 1225 Vine STREET Buripinxe, Ixc.; Bazaar oF ALL NATIONS; 
and Great Scott MARKETS, Ixc., (iii) Industrial Class: Manxuattan-Waprpo, Inc.; GLOBE GEAR 
Company: Drexet. DyxaMics CorroratidS; Crown Parer Boarp Company, Ixc.; and BELMONT 
Inox Works. 


2» 


In final sertlement of all present and prospective claints of all plaintiffs and class members who do 
not exclude themselves from these classes, defendants have agreed to pay the sum of ten million 


dollars ($10,000,000.00) [hereinafter the “Settiement Fund], to be paid over a period of approximately 
five years in the following installinents: $2,900,000 upon entry of final judgment; $2,900,000 plus interest 
on January 15, 1973; $2,900,000 plus interest on January 15, 1974; $325,000 plus interest on January 15, 
1975; and $975,000 plus interest on January 15, 1976. All delayed payments to the Settlement Fund 
to be made by defendants shall accrue interest after entry of final judgment at the prime rate prevailing 
from time to time during that period at The Chase Manhattan Dank, N. Y., N. Y., plus one point. 


Plaintiffs and defendants have applied to the Court for the approval of the proposed settlement. 
In the event the Court approves the settlement as fair and adequate, David Berger, Esq. and the law firm 
of David Berger, D.A., attorneys fer the plaintiffs-class renresentatives in these actions, with offices at 
1622 i-ocust Sirce:, Vhiladelphia, Pennsylvania, will make application for reimbursement of out-of-pocket 
litigation expenses to date of approximately S5.G00 and for ices in an amount equal to twenty-five 
percent of the gross settiement recovery. The proposed settlement is payable to participating class 
members on an installment basis over a five year period. Plaintii¥s’ counsel will defer payment of counsel 
fees so that such ices will also be paid in installments of twenty-hve percent of each corresponding gross 
installment sum act.aliy collected and available for distribution over this five yexz period. 


After paymert out of the Settlement Fund of plaintiffs’ litigation expenses together with reasonable 
attorneys’ fees in such amounts as the Court may determine on application, and of any Special Master's 
fees and estimate! expenses likewise to be determined by the Court, if any, the Settlement Fund shall 
be divided among persons entitled thereto in proportion to the purchases by each plaintiff and each par- 
ticipating class member of accrelited central station protection services from ADT, Holmes and/or AFA 
or any of their subsidiaries or divisions during the period April 13, 1957 through July 11, 1968. 


FURTHER NOTICE IS HEREBY GIVEN 


1. If you purchased central station protection services from ADT, Holmes or AFA during the ' 
period ¢fpril 13, 1957 through July 11, 1968, you will be decmed to be a party to the class action you are 


a member ci, and will be included in, and bound by, the firdgment in these actions and any determination 


affecting the class whether favorable or not, unless vou miail to the Clerk of the Court as provided in { 
paragraph 3 a written election to be excluded froin these classes of plaintiffs on or before January 26, 
. 1972. 


2. If you area member of a class who does not elect to be excluded and you wish to receive a share 
of the Settlement Fund, you must mail to the Clerk a written “Sworn Statement of Claim” not later 
than February 10, 1972, or you will be forever barred from recovery for an; claim you may have 
which is the subject matter of this litigation. Such statement shall be in the form attached hereto as 
Exhibit I. 


| 
| 
3. Your election to be excluded irom the class, or your Sworn Statement of Claim, and all other j 
documents to be filed of record in this case, should be addressed to: John Livingston, Clerk, United States 
District Court, Southern District of New York, P. O. Box: No. 1000, Wall Street Station, New 
York, New York 10005. The postmark on any envelope will determine whether the mailing has been | 
timely. | 
1 

‘ 


4. If you do not elect to be exclucied from the classes of plaintiffs, you may, but need not, enter 
an appearance through counsel of your choice if you desire, and vou have all the rights set fortn in 
‘Ey Rule 23 of the Fecerat Rules of Civil Procedure. If you do nut request exclusion or enter an appearance 


you will be represented by David Lerger, Esq. 


- 5. If you are a member of any of the classes defined herein who does not elect timely to he 
ig excluded and who dues not mail to the Clerk of the Court a Sworn Statement of Claims on or before 
February 10, 1972. you shall not receive notice of any further proccedings, hearings, orders or any other 
matters in connection with your claims, including the entry of Anal judgment dismissing with prejudice 


2 


i and other matters. In the event you exclude 
participation in t' settlement, you are advised that any similar claim hereafter made by 
barred in whole or in part by the applicable statures of limitations. 


6. By order dated December 153, 
1972 at 10:30 A.M. in Room 1105 of 


entered, and may present any evidence that may be proper and relevant to the issucs to be heard; 
provided, however, that no such person shall be heard and no papers or briefs submitted by any person 
be the Court may in its discretion direct, unless, on or before 
together with such pzpers and bricfs are mailed to the 
d copies thereoi are served upon David Berger, Esq., 
1622 Locust Street, Philadelphia, 
80 Pine Street, New York, New York 10005. 


7. I€ you have any questions concerning the matters dealt with in this Notice which you want to 
raise, please address your questions to the Clerk of the Court at the address set forth in paragraph 3 
above. 


‘The Settlement Agreement, the pleadings and other proceedings in these actions (identified as Civil 
Actions Nos. 68 Civ. 4026, 4027 and 4028), including the proposed Plan of Allocation of the settle- 
ment amount to be filed March 21, 1972, may be examined and copied at any time during regular office 
hours at the offices of the Clerk of this Court. 


Cuarres M. Mctzxer 
United States District Judge 
Datep: December 13, 1971 
New York, New York 


SWORN STATEMENT OF CLAIM 


The undersigned has read and is familiar with the contents of the Notice which accompanied this 
Statement of Claim, and reference is made to the Notice for the matters described and the terms-defined 
iat ? 

The undersigned is within a Class defined in the Notice, has not filed a written election to be 
excluded therefrom, and thus, upon the filing of this Statement, may be entitled to receive a share of 
the Settlement Fund in accordance with the terms set forth in the Notice. 

The “Schedule” on the back hereon sets forth all of the relevant purchases made by the undersigned 
during the period April 13, 1957 through June 11, 1968, subject to whatever verification may be required. 

The documents relied upon to support your claim should be maintained and available for inspection 
if requested. 

The undersigned represents that the statements made herein and the figures set forth herein are true. 


Nameof Title 


l 
1 
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Name of Claimant: 


: CLAIMANT’S PURCHASES OF ACCREDITED CENTRAL 
Address of Claimant: STATION PROTECT.ON SERVICES 
FOR THE PERIOD APRIL 13, 1957 THROUGH JULY 11, 1968 


State 


Recelved® 


Ean 


© For example, fire alarm, burglar alarm, sprinkler supervisory and waterflow alarm and indus‘rial process supervision. 
» 


e 
Detter Amount of Contract 
(be) 


Total 
Ananal 
Service 
Charere 

Paid 


# 


UNITED STATES DISTRICT COURT r oo 
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CITY OF DETROIT, et al. : 


j 68 Civ. 4026 
; Ve fi : 2 3 


_ (B.D. Pa. Civ. 68-1478) 
GRINNELL CORPORATION, et al. : 


MANHATTAN-WARD, INC., et al. Fy 


68 Civ. 4028 
1 We Se oc 2 
(E.D. Pa. Civ. 68-1489) 
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GRINNELL CORPORATION, et al. 3 


1225 VINE STREET BUILDING, INC., : 
et al. 


Pee ee (eee : 68 Civ. 4027 
‘Ve 


; bast tus : _2 (E.D. Pa. Civ. 68-1479) 
GRINNELL CORPORATION, et al. 
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SETTLEMENT ORDER XO. 2 


Now, ‘upon reading and filing the affidavit of H. 
Laddie Montague, gr, counnadl for the Class Representatives 
and a member of the Class Action Committee, sworn to on 
March 29, 1972, it is hereby 

ORDERED, that: 

- (1) Paragraphs 11(b) and 12 of Settlement Order No.1, 
dated December 13, 1971, are amended to the extent that the 
‘time within which the Class Action Committce is to file an 
affidavit eerreny forth the Mame, address and amount of the 
claim of each member of any of the classes and indicating 


whether or not a challenge has been made, and the time within 


which the counsel for the Class Representatives shall file 
! 
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a proposed plan of allocation together with an application 


=] 


for allowances of attorneys fees and costs, is adjourned 


from March 21, 1972 to April 21, 1972. 


+ 
i 
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eee 


(2) Paragraph 13 of Settlement Order No.l is amended 
{to provide that the hearing on the approval of the settlement 


agreement, plan of allocation and the application for 


j attorneys’ fees _— disbursements, scheduled for April 27, 


(at ee Ce eee meee. ome ETT ee 


:1972 at 10:30 A.M. in Court Room 1105 of the United States 


a 
oe | 


; Court ea Foley Square, New York, New York, is ad: urned 


Chm - anes ‘Meoreasy WoresEr$ nay 24, 1972 in Room a2 at 4:30 P.M. 


(3) Paragraph 13 of Settlement Order # 1 is 


dicta amended to provide that the tine within which class 
' menbers wishing to file objections to the adequacy of the 


4 
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: settlement, the plan of allocation and/or the application 

' tor counsel fees and other disbursements, is adjourned from 
April 16, 1972 to May 12, 1972. 

‘(4) Class members who have filed objections and 
“wish to be heard at the hearing cn May 24, 1972 shall mail 
;Motice of intention to be heard by May 12, 1972. 

z=": (5) The Class Committee shall give notice of the 

date changes set forth in this Order to each claimant who 
has filed a sworn statement of claim and to each attorney 
who has filed a aotice of appearance. Such notice shall be 


in the form set forth below and shall be posted on or 


‘before April 7, 1972: 


NOTICE 


Re: Accredited Central Station Protective 
Services Litigation, 68 Civ. 4026, 4027 
and 4028 (S.D.N.¥.) 


PLEASE TAKE NOTICE that by Order of 
» 1972 the Court has grented the 


Ls) a td = | QL <v = 5 eS = i avy : 


ID Sd Fe eS ear 


following extensions of time: 


(a) z0 April _ 1972: Class Action Com- 
mittce to @ list of claimants and 
amount of claims; 
(b) To April 2h 1972: Counsel for lass 
Representatives to file proposed Pian 
Of Allocation and Petition for Award 
of Costs and Attorneys’ ‘ees; 
May 12, 1972: Any objections to pro~ 
posed Settlenent, Plan of Allocation 
and Petition for Award of Costs and 
Attorneys’ Fees, together with a Notice 
of Intention to be ‘ieard at hearing, 
must be mailed: 
May 24, 1972: Hearing to determine 
approval of proposed settlement, Plan 
of Allocation, application for At- 
torneys' Fees and Costs to be held —_-_-—~ on ee 
at 4:30 P.M. in Room BeesOf the United 


States Court House, Foley Square, : 
New York, New York 10007. , 


CLA is &CTION COMMITTEE” 


(S) All other provisions of Settlement Order #1 


shall remain in full force and effect. 
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-Pated: New York, New York 
April 3 , 1972 


UNITED STAYES DISTRICT COURT 
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1225 VINE STREET BUILDING : 68 Civ. 4027 
INC., et al 
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GRINNELL CORPORATION, et al : (B.D. Pa. Civ. 68-1479) 
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PLAN OF ALLOCATION OF SETTLEMENT FUND 


Counsel for class representatives in the above- 
captioned actions submit this Plan of &llocation of the 
Settlement Fund among those class members who have timely 
submitted acceptable "Sworn Statements of Claim" in response 
to the Legal Notice heretofore given in these cases. The 

1 of Allocation is based upon the Settlement Agreement 
o. August 27, 1971, which creates a principal settlement 
fund of $10,000,000.00, to be paid in five unequal install- 


ments as follows: 


Date of Payment Amount Interest 


1. At time of final $2,900,000 ~None!*] 
Judgment 


2. January 15, 1973 2,900,000 Prime rate oe 
plus one point! } 


3. January 15, 1974 2,900,000 Prime rate 


plus one point !**) 


4. January 15, 1975 325,000 Prime rate (**] 
plus one point 


5. January 15, 1976 975,000 Prime rate [**] 
plus one point 
Defendants have reserved the right to pre-pay without penalty 
any or all of the installments of the Settlement Fund but with 


interest which has accrued to the date of payment. 


I. 
INTRODUCTION 


1. Pursuant to the Settlement Agreement and Order 
of the Court, and in compliance with Rule 23, Fed. R. Civ. P., 
the best practicable notice under the circumstances was given 
in these cases. Notice was mailed directly to all current 
subscribers of the three alarm company defendants !***! (totai- 
ing 89,816 subscribers). A true and correct copy of the mailed 
Notice is annexed hereto as Appendix "A". Further Notice was 
given by publication, on 1/8th page, in all regional editions 
(*] Interest on this amount may Be earned during the time 
elapsing between date of payment by defendants and date 
of distribution. 
{**] Prime rate as it exists from time to time at the Chase 
Manhattan Bank, New York City, New York. 
[***] American District Telegraph Co.("ADT"), Holmes Electric 


Protective Co., ("Holmes"), and Automatic Fire Alarm Co., 
("AFA"). 


of The New York Times and The Wall Street Journal on December 


17, 23 and 30, 1971. 


2. The Legal Notice not only apprised potential 
class members of the existence of these class actions but 
also of the proposed settlement and its terms. Class members 
who wished to be excluded from the classes were given until 
January 26, 1972, to mail written "Requests for Exclusion." 
Class members who desired to participate in the Settlement 
were given until February 10, 1972, to mail "Sworn statements 
of Claim." The Notice expressly declared that in all cases 


of filing, "The postmark on any envelop will determine whether 


the mailing has been timely." (Emphasis added} 


3. In response to the Notice, 14,079 claims were 
filed, some being postmarked after February 10, 1972. '"! 

4. Each claim purported to set forth the dollar 
amount of the transactions with the three alarm company defen- 
dants for equipment installed or for services rendered during 
the period April 13, 1957 through July 11, 1968 with respect 


to accredited central station protective services. 


5. The total transactions (in dollars) set forth 
in all claims (including those which were filed untimely or 


were otherwise challenged) is $329,598,877.81."! Of this 


TLL LALO LA 


{*] This amount does not include certain claims which were 
received during the weeks of April 10 and April 17, 1972, 
which claims have not yet been fully processed and ac- 
cordingly were not included in the computer print-out 
filed with the Court on April 21, 1972. 


total, $37,300,362.12 of claims have been challenged for one 
or more of the following reasons: 


a. claim filed or postmarked after February 
10, 1972; 


claim not notarized; 


claimant does not appear to be a member 
of any class; 


name of particular defendant (ADT, Holmes 
and/or AFA) furnishing service not stated; 


claim does not involve accredited central 
station protective services; 


purchases from Grinnell Corporation not 
includab le; 


claim not specific enough to be reviewed 
properly; 


entire claim outside the period April 31, 
1957 through July ll, 1968; 


a portion of your claim is outside the 
time period April 13, 1957, through July 


j.- other. 


6. Where challenges were made, claimants were given 


an opportunity to correct the challenged portion of the clain, 


if that was possible. A copy of the form of challenge letter 


containing instructions for correction of claims is annexed 


hereto as Appendix "B". 


7. The Class Action Committee considered the issue 
of whether the following categories of claimants were includ- 
able as members of the "Commercial" or “Industrial” class: (1) 
banks and savings and lcan associations; (2) religious and 


eleemosynary institutions; (3) private schools; (4) nonprofit 


hospitals; (5) labor unions, fraternal and other nonprofit 
organizations; (6) persons engaged in professions (such as 
doctors, lawyers, dentists, architects, engineers, and 
accountants); (7) real estate or insurance brokers or agents; 
(8) stock or commodities brokers or traders; (9) wholesalers, 
and (10) warehousers. The Class Action Committee agreed to 
place a liberal construction upon the class definitions and 
accordingly did not challenge any of these categories of 
claimants as not being within one of the class definitions. 


However, the Committee took the position that private resi- 


dences were not a part of any class. 


8. Except for a miniscule number, all claims in- 
clude within their listed transactions payment of an 8% Excise 
Tax. As payment of this tax is not properly includable in the 
claims, the total claims listed pionikil be reduced by 8% in 
order to reflect pure transactions. With this done, the total 
unchallenged claims would equal $268,914,634.43 and the total of 
all claims would equal $303,230,967.59. See 416 infra. 


Ir. 


PLAN OF ALLOCATION 


9. Counsel for the Class Representatives propose 
that the Settlement Fund be allocated among those class mem- 
bers who have timely submitted acceptable “Sworn Statements 
of Claim", the allocation to be made on a pro rata basis re- 


flected in the following formula: 


Each claimant's his individual claim($) 


gross recovery total claims acceptable ($* 101080 Oe ese. 


Under this formula, all claimants will recover the same percent- 
age of their total transactions for equipment installed and 
services rendered with respect tu accredited central station 
protection from the three defendant alarm companies during the 
11-1/4 year relevant time period. The “net" recovery will 
equal the gross recovery less counsel fees and costs, as awardec 


by this Court. 


Cd 


10. This formula has been accepted and used in 
allocating and distributing settlement proceeds in many anti- 


trust class actions, including the following: City of 


Philadelphia v. Morton Salt Company, Civil Action No. 33781 


(E.D. Pa.); City of Philadelphia v. Interpace Corporation, 
Civil Action No. 43008 (E.D. Pa.); City of Philadelphia v. 


General Host Corp., Civil Action No. 68-704 (E.D. Pa.); School 


District of Philadelphia v. Harper and Row Publishers, Inc., 
Civil Action No. 68C2144 (N.D. Ill.); Philade’"hia Housing 


Authority v. American Radiator and Standard Sanitary Corpora- 
tion, Civil Action No. 41773 (E.D. Pa.); Philadelphia Electric 


Co. v. Anaconda American Brass Company, Civil Action No. 
41734 (E.D. Pa.). 


In the afore-cited cases, this or a similar formula 
was used even though there may have been present in those 
cases elements of local competition or local market peculiari- 
ties which ultimately could be shown to cause more or less 


damage to certain members of the class. 


11. Counsel for class representatives recognize 
that in the cases sub judice, there are differences in price 
levels depending upon the city in which the particular claim- 
ant received service. !*) Accordingly, Counsel considered 
whether each claimant's recovery should be weighted in some 
manner to reflect the particular price level or competitive 
situation in the city in which it received service. The prac- 
tical difficulty in making a weighted allocation of this type 
would outweigh its limited beneficial effect to a portion of 
the class. Moreover, to ao so accurately would require addi- 


tional costly and time consuming procedures. 


12. Such factors as set forth in paragraph ll, 


supra, may be worthy of consideration in the proof of damages 


at trial. ‘However, in the context of a settlement distribu- 


tion, their infusion adds uncertainty and complexity, requires 
additional proof and would thus defeat the efficiencies and 
economies which a settlement bestows upon the Court and the 
parties. Consideration of these factors would require many 
more hearings and substantially more documentary evidence and 
the costs incidental thereto would substantially reduce the 


value of the Settlement Fund. 


13. The economies of time and expense inherent in 
the across-the-board, “equal treatment of all" type of alloca- 


tion as proposed herein inures to the benefit of all class 


enn LL LAL 


{*] The complexity of this factor is magnified because many 
claimants receive service at many locations in many 
cities. In these cases, each location would have to be 
0a as a separate claimant for purposes of alloca- 
tion. 


members who share in the Settlement Fund. 


at 


Tit. 
THE PERCENTAGE OF THE TRANSACTIONS RECOVERED 


14. In determining the percentage of recovery upon 
which this allocation is based, two alternative basic sets of 
total transaction figures are being used: 


a. total unchallenged transactions which 
equal approximately $292,298,515.69 (here- 
inafter “unchallenged transactions”). 
total transactions, challenged and un- 
challenged, which equal approximately 
$329 ,598,877.81) (hereinafter "total trans- 
actions"). 


Moreover, two alternative sums will be used as representing 


the total settlement recovery: 


a. the principal Settlement Fund plus 
anticipated earned interest[*] 
($695,452) plus costs of Notice 
paid by defendants ($37,895) or a 
total gross settlement recovery of 
$10,733,347 (hereinafter "estimated 
total Settlement Fund"). 


the principal Settlement Fund: 
$10,000,000 (hereinafter "principal 
Settlement Fund"). 


15. Using the figures set forth in 414 herein, each 
claimant will receive the percentage indicated below of his 


acceptable transactions, less counsel fees and reimbursement 
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{*] For purposes of this preliminary allocation, it is 
assumed that the prime rate at the Chase Manhattan 
Bank in New York City will average 5% during the 
period of the settlement payments--until January 15, 
1976. Thus, installment payments are calculated to 
earn interest at the rate of 6% (prime rate plus one 
point). 


of costs as may be awarded by the Court, for accredited 
central station protective services furnished by the alarm 
company defendants during the period April 13, 1957 through 
July 11, 1968: 
using “unchallenged transactions" 
($292,298,515.69 and the "estimated 
total Settlement Fund ($10,733,347), 
this settlement represents a gross 
rate of return of 3.67%; 
using “unchallenged transactions" 
($292,298,515.69) and the “principal 
Settlement Fund" ($10,000,000), 
this settlement represents a gross 
rate. of return of 3.42%; 
using “total transactions" 
($329 ,598,877.81) and the "total esti- 
mated Settlement Fund: ($10,733,347), 
this settlement represents a gross 
rate of return of 3.26%; 
using "total transactions" 
($329 ,598,877.81) and the “principal 
Settlement Fund" ($10,000,000), this 
Settlement represents a gross rate 
of return of 3.03%. 
Accordingly, the range of recovery for transactions covering 
an 11-1/4 year period is approximately 3.03% to 3.67%, depend- 
ing upon the resolution of challenges to $37,300,362.12 of 
transactions. (For the usual four year settlement period in 


antitrust cases, this would be a range from 8.52% to 10.32%,). 


16. It must also be kept in mind that almost all 
of the transactions listed include within their total dollar 
figure an 8% Federal Excise Tax. (See {8, supra). A ceduc- 


tion of this tax from the gross claim filed would reduce 


“unchallenged transactions" from $292,298,515.69 to $268,914,632.42, 


and “total transactions" from $329,598,877.81 to $303,230,967.53. 


Using these revised figures with the Excise Tax deducted, the 


percentage recovered of acceptable transactions, prior to 
deduction of counsel fees and reimbursement of costs as 
awarded by the Court, will be: 


a. Using "unchallenged transactions” 
($268,914,634.43 and the "estimatec 
total Settlement Fund" ($10,733,347), 
this settlement represents a gross 
rate of return of 3.99%; 


Using "unchallenged transactions" 
($268,914,634.43 and the “principal 
Settlement Fund" ($10,000,000), 
this settlement represents a gross 
rate of return of 3.72%; 


Using "total transactions” 
($303,230,967.59 and the “estimated 
total Settlement Fund" ($10,733,347), 
this settlement represents a gross 
rate of return of 3.54%; 


Using “total transactions" 
($303,230,967.59 and the “principal 
Settlement Fund" ($10,000,000), 
this settlement represents a gross 
rate of return of 3.30%. 


Accordingly, the range of gross recovery for transactions ex- 


clusive of Excise Tax covering an 11-1/4 year period is 


approximately 3.30% to 3.99%. (For the usual four year Settle- 


ment period, this would be a range from 9.28% to 11.22%.). 


17. The foregoing percentages are merely ranges in 
which it is anticipated the final settlement recovery rate of 
return will fall. Before any certainty of a final percentage 
can be ascertained, all outstanding challenges which have not 


yet been agreed to by the claimants must and will be resolved. 
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H. Laddie Montague, Jr. 

David Berger, P.A., Attorneys At -é# 
1622 Locust Street 
Philadelphia, Pennsylvania 17-93 

Counsel for Representative Plainzités 
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LEGAL NOTICE 


WITH RESPECT TO CLAIMS IN CONNECTION WITH PURCHASES 
OF ACCREDITED CENTRAL STATION PROTECTION SERVICES 


Pursuant to Rules 23(c)(2) and 23(d) of the Federal Rules of Civil Procedure, YOU ARE 
HEREBY NOTIFIED: 


There is now pending in this Court civil actions for treble damages for alleged violations of the 
anti-trust laws with respect to the sale of services by accredited central station protection companies. 
Three of these actions have been brought as class actions as described below. The defendants, while 
denying the alleged violations and liability on account thereof, have agreed to settle the claims of plain- 
tiffs in these three actions and the members of the classes which they represent. For this purpose only, 
defendants have agreed that these three actions may be maintained as class actions. 


This notice is being sent to you in the belief that you are or may be a member of one of these 
classes of plaintiffs whose rights may be affected by this litigation. This notice is not to be misunder- 
stood as an expression of any opinion by this Court as to the merits of any of the claims or defenses 
asserted by either side in this litigation, or as to any amount that any claimant would receive, but is 
sent for the sole purpose of informing you of the pendency of this litigation and the settlement so that 
you may make decisions as to what steps you may wish to take in relation to these lawsuits. 


The complaints filed in these various class actions seek recovery of treble damages, together with 
reimbursement of costs and an award of attorneys’ fees, on behalf of the named plaintiffs and the 
members of the classes whom they represent, for alleged overcharges resulting from an alleged anti- 
trust conspiracy and monopolization among defendants with respect to the sale of accredited central 
station protection services. The following are the named defendants: GRINNELL CORPORATION 
(“Grinnell”), AMERICAN District TELEGRAPH COMPANY (“ADT”), Hotes ELectric PROTECTIVE 
Coupaxy (“Holmes”) and AUTOMATIC Fire AtaroM CoMPANY (“AFA”). The claims are based on 
purchases of accredited central station protection services from the named defendants or their various 
subsidiaries or divisions. 


The classes of plaintiffs on whose behalf these actions have been brought are as follows: 


(i) All state, county and local governments and public bodies and public schools and school 
districts (hereinafter called “governmental class’) ; 


(ii) All owners and/or operators of retail stores, shopping centers, office buildings, apartment 
houses, hotels and motels, theaters and other amusement buildings, and private institutions (herein- 
after called “commercial class’’) ; 


(iii) All owners and/or operators of industrial and commercial manufacturing plants (herein- 
after called “industrial class’) ; 


situated throughout the United States which have purchased accredited central station protection services 
from one or more of the defendants in the period in suit and have suffered damages thereby as a result 
of the antitrust violations alleged above. 


The plaintiffs in these class actions are: (i) Governmental Class: City of PHILADELPHIA and 
City oF Detroit, (ii) Commercial Class: 1225 Vine StREET ButtpinG, INc.; BAZAAR OF ALL NATIONS; 
and Great Scott Markets, INc., (iii) Industrial Class: MANHATTAN-Warp, Inc.; Giope GEAR 
Coxupaxy; Drexet DyNAMICS Corporation; Crown Paper Boarp CoMPANy, Inc.; and BELMONT 
Iron Works. 


In final settlement of all present and prospective claims of all plaintiffs and class members who do 
not exclude themselves from these classes, defendants have agreed to pay the sum of ten million 
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dollars ($10,000,000.00) [hereinafter the “Settlement Fund’, to be paid over a period of approximately 
five years in the following installments: $2,900,000 upon entry of final judgment; $2,900,000 plus interest 
on January 15, 1973; $2,900,000 plus interest on January 15, 1974; $325,000 plus interest on January 15, 
1975; and $975,000 plus interest on January 15, 1976. All delayed payments to the Settlement Fund 


to be made by defendants shall accrue interest after entry of final judgment at the prime rate prevailing 
from time to time during that period at The Chase Manhattan Bank, N. Y., N. Y., plus one point. 


Plaintiffs and defendants have applied to the Court for the approval of the proposed settlement. 
In the event the Court approves the settlement as fair and adequate, David Berger, Esq. and «he law firm 
of David Berger, P.A., attorneys for the plaintiffs-class representatives in these actions, with offices at 
1622 Locust Street, Philadelphia, Pennsylvania, will make application for reimbursement of out-of-pocket 
litigation expenses to date of approximately $5,000 and for fees in an amount equal to twenty-five 
percent of the gross settlement recovery. The proposed settlement is payable to participating class 
members on an installment basis over a five year period. Plaintifts’ counsel will defer payment of counsel 
fees so that such fees will also be paid in installments of twenty-five percent of each corresponding gross 
installment sum actually collected and available for distribution over this five year period. 


After payment out of the Sett ement Fund of plaintiffs’ litigation expenses together with reasonable 
attorneys’ fees in such amounts as the Court may determine on application, and of any Special Master’s 
fees and estimated expenses likewise to be determined by the Court, if any, the Settlement Fund shall 
be divided among persons entitled thereto in proportion to the purchases by each plaintiff and each par- 
ticipating class member of accredited central station protection services from ADT, Holmes and/or AFA 
or any of their subsidiaries or divisions during the period April 13, 1957 through July 11, 1968. 


FURTHER NOTICE IS HEREBY GIVEN 


1. If you purchased central station protection services from ADT, Holmes or AFA during the 
period April 13, 1957 through July 11, 1968, you will be deemed to be a party to the class action you are 
a member of, and will be included in, and bound by, the judgment in these actions and any determination 
affecting the class whether favorable or not, unless you mail to the Clerk of the Court as provided in 


paragraph 3 a written election to be excluded from these classes of plaintiffs on or before January 26, 
1972. 


2. If you area member of a class who does not elect to be excluded and you wish to receive a share 
of the Settlement Fund, you must mail to the Clerk a written “Sworn Statement of Claim’ not later 
than February 10, 1972, or you will be forever barred from recovery for any claim you may have 
which is the subject matter of this litigation. Such statement shall be in the form attached hereto as 
Exhibit I. 


3. Your election to be excluded from the class, or your Sworn Statement of Claim, and all other 
documents to be filed of record in this case, should be addressed to: John Livingston, Clerk, United States 
District Court, Southern District of New York, P. O. Box No. 1000, Wall Street Station, New 
York, New York 10005. The postmark on any envelope will determine whether the mailing has been 
timely. 


4. If you do not elect to be excluded from the classes of plaintiffs, you may, but need not, enter 
an appearance through counsel of your. choice if you desire, and you have all the rights set forth in 
Rule 23 of the Federal Rules of Civil Procedure. If you do not request exclusion or enter an appearance 
you will be represented by David Berger, Esq. 


5. If you are a member of any of the classes defined herein who does not elect timely to be 
excluded and who does not mail to the Clerk of the Court a Sworn Statement of Claims on or before 
February 10, 1972, you shall not receive notice of any further proceedings, hearings, orders or any other 
matters in connection with your claims, including the entry of final judgment dismissing with prejudice 
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any claim you may have which is the subject matter of this litigation against the defendants and you 
shall be bound by all said proceedings, hearings, orders and other matters. In the event you exclude 
yourself from participation in the settlement, you are advised that any similar claim hereafter made by 
you may be barred in whole or in part by the applicable statutes of limitations. 


6. By order dated December 13, 1971, the Court has directed that a hearing be held on April 27, 
1972 at 10:30 A.M. in Room 1105 of the United States Courthouse, Foley Square, New York, New 
York 10007. Under such order, any member of the class who has not requested exclusion and has timely 
filed a Sworn ‘Statement of Claim may appear at such hearing in person or by counsel and may show 
cause, if any he has, why the Settlement Agreement should not be approved as fair, reasonable and 
adequate, why fees and allowances should not be granted and why judgments thereon should not be 
entered, and may present any evidence that may be proper and relevant to the issues to be heard; 
provided, however, that no such person shall be heard and no papers or briefs submitted by any person 
shall be received and considered except as the Court may in its discretion direct, unless, on or hefore 
April 13, 1972 notice of intention to appear together with such papers and briefs are mailed to the 
Clerk of the Court at the address set forth above and copies thereof are served upon David Berger, Esq., 
1622 Locust Street, Philadelphia, Pennsylvania 19103 and Cahill, Gordon, Sonnett, Reindel & Ohl, 
80 Pine Street, New York, New York 10005. 


7. If you have any questions concerning the matters dealt with in this Notice which you want to 
raise, please address your questions to the Clerk of the Court at the address set forth in paragraph 3 
above. 


The Settlement Agreement, the pleadings and other proceedings in these actions (identified as Civil 
Actions Nos. 68 Civ. 4026, 4027 and 4028), including the proposed Plan of Allocation of the settle- 


ment amount to be filed March 21, 1972, may be examined and copied at any time during regular office 
hours at the offices of the Clerk of this Court E 


Cuarces M. Metzxer 
United States District Judge 


Datep: December 13, 1971 
New York, New York 


CHALLENGE TO CLAIM 
BY 
CLASS ACTION COMMITTEE 


Accredited Central Station Protective Services Litigation 
Claim of 


Claim # __(You must refer to this claim number 
in any response.) 


AMOUNT OF CLAIH 
. CHALLENGED: 


$ : 


Dear Sir: 


Pursuant to paragraph 11 of Settlement Order No. 1 
(dated December 13, 1971), the Class Action Committee has reviewea 
your Sworn Statement of Claim and has challenged it as invalid for 
the reason or reasons indicated by the checked boxes immediately, 
below: 


ciaim filed or postmarked after February 10, L972; 


claim not notarized; 
claimant does not appear to be a member of any class; 

: i claims are not included within 
any class definition; : 


name of particular defendant (ADT, Holmes and/or AFA) 
furnishing service not stated -- Column 2; 


claim does not involve accredited central station protective 
services: 


purchases from Grinnell Corporation not includable; 
claim not specific enough to be reviewed properly; 


entire claim outside the period April 13, 1957, through 
July 11, 1968; 


Pith ee tet 


a portion of your claim is outside the time period April 13, 
1957, through July 11, 1968; 
transactions listec: : il 
‘ess transactions. outside time period: ae 
.total transactions inside time period: 


other. 
aq 
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If you believe that you can correct the deficiencies of 
your claim, or if.you do not agree with the Challenge by the Committee, 
you may file with the Clerk, P.O. Box 1000, Wall Street Station, 
New York, New York, 10005, on or before March 16, 1972, a corrected 
Sworn Statement of Claim or, if you wish to rely upon ycur original 
Bclaim, you may file with the Clerk a written Request for Review of 
this challenge to your claim. In the event a corrected Claim is filed, 
but does not, in the opinion of the Committee, satisfy its challenge, 
you will be so notified and the filing of the corrected Claim shall be 
construed to be a Request for Review. 
If you do not timely file a corrected Claim or a written 
Request for deview) the challenge will be deemed valid and binding 
against you and your claim will be rejected to the full extent of the 
| challenge. 
Ouce again, we remind you that any corrected Sworn Statement 
pot Claim must be sworn to before a Notary Public and the corrected 
Maclaim or written Request for Review must be mailed to the Clerk on 


or before March 16, 1972. Any response must refer to your claim number 


‘5 as shown on this Challenge to Claim. 


Sincerely, 


CLASS ACTION 


Any response must be mailed to: 


Clerk 

P.O. Box 1000 

Wall Street Station 

New York, New York 10005 


ax = 
ao ‘= mm 


 . 
= 


UNITED STATES DISTRICT COURT SOUTHERN 
DISTRICT OF NEW YORK 


CITY OF DETROIT, et al. 66 CIV. 4026 
Vv. 


GRINNELL CORPORATION, et al. (E.D. Pa. Civ. 68-1478) 


nnn 


MANHATTAN-WARD, INC., et al. 68 CIV. 4028 
Ve 


GRINNELL CORPORATION, et al. (E.D. Pa. Civ. 68-1489) 


i 


1225 VINE STREET BUILDING, INC., 68 CIV. 4027 
et al. 


Ve 


GRINNELL CORPORATION, et al. (2.D. Pa. Civ. 68-1479) 
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PETITION OF COUNSEL FOR THE CLASS 
REPRESENTATIVES FOR AWARD OF COUNSEL 
FEES AND COSTS 


2S eae ee 
Petitioners are David Berger, Esquire and David 
Berger P.A., Attorneys at Law, 1622 Locust Street, Phila- 
delphia, Pennsylvania, 19103 [hereinafter collectively 
"Petitioner"]. Petitioner is counsel for the class repre- 
sentatives in each of the three above-captioned class actions 
and respectfully submits this Petition for reimbursement of 
cut-of-pocket costs actually incurred and to pe incurred and 
for an award of attorneys' fees in the amount equal to twenty- 


five percent (25%) of the gross settlement recovery, without 


interest, such fee to be paid in installments of twenty-five 
percent (25%) of each corresponding gross settlement sum 
(exclusive of interest) actually collected and actually dis- 


tributed in eacn of these class action cases. 


As grounds for this Petition, Petitioner relies on 
all the proceedings heretofore had in these ceuses, the 
affidavit of Davia Berger, Esquire, and the affidavits of 
‘deawedate Ralpn Lyncy, Jre, City Solicitor for the City 
of Pittsburgh, Pennsylvania, and of A.R. Seitell, President 
of Drexel Dynamics Corporation, a representative plaintiff 


in Civil Action No. 68 Civ. 4028, together with a Memorandum 


of Law submitted concurrently herewith. 


David Berger 
David Berger, P.A., 
Attorneys At Law 
1622 Locust Street 
Philadelpnia, PA 19103 


Cahill, Gordon, Sonnett, 
Reindel & Ohl 

80 Pine Street 

New York, New York 10005 


White & Case 
14 Wall Street 
New York, New York 10005 


Kelley, Drye, Warren, Clark, 
Carr, & Ellis 

350 Park Avenue 

New York, New York 10022 


Olwine, Connelly, Chase, 
O'Donnell & Weyher 

299 Park Avenue 

New York, New York 10017 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, et al. 68 CIV. 4026 
Ve 


GRINNELL CORPORATION, et al. (B.D. Pa. Civ. 68-1478) 
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MANHATTAN-WARD, INC., et al. 68 CIV. 4028 


Ve 


GRINNELL CORPORATION, et al. (E.D. Pa. Civ. 68-1489) 
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1225 VINE STREET BUILDING, 68 CIV. 4027 
INC., et al. 


Vv. 


GRINNELL CORPORATION, et al. (B.D. Pa. Civ; 68-1479) 
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AFFIDAVIT 


David Berger, Esquire, being duly sworn, deposes 


and says: 


Le I am a member of the bar of the Supreme Court 
of Pennsylvania, the United States District Court for the 
Eestern District of Pennsylvania and the Supreme Court of 
the United States. I and my firm, David Berger, P.A., 
Attorneys At Law, 1622 Locust Street, Philadelphia, Pennsyl- 
vania, 19103 (hereinafter collectively "Petitioner") are 


counsel for each cf the class representative plaintiffs in 


the three above-captioned cases. I submit this affidavit in 
support of a Petition for an award of a twenty-five percent 

(25%) counsel fee plus reimbursement for out-of-pocket costs 
actually incurred and to be incurred in the continuing 


administration of these cases. 


2s In this affidavit, I shall set forth the his- 
tory of the litigation and its prosecution, the terms of the 
settlement and the petitioner's request for attorneys’ fees 


and reimbursement of costs. 


I. 


HISTORY OF THE LITIGATION AND ITS PROSECUTION: 


A. Commencement and the Nature of the Litigation. 


3 The three above-captioned actions were commenced 
on July 10 and 11, 1968 in the Eastern District of Pennsylvania 
as national class actions on behalf of (generally defined) all 


state, county and municipal governmental entities, all commer- 


cial entities and all industrial entities. 


4. Each complaint alleges a violation by the 
defendants of Sections 1 and 2 of the Sherman Act, charging 
the defendants with an unlawful combination anc conspiracy 
to restrain trade and monopolize on a nationwide basis the 


“accredited central station protective services" industry. 


Pursuant to the aforesaid conspiracy, defendants are alleged 
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to have adopted a course of action calculated, inter alia, 
(1) to drive competitor companies out of business through 
predatory pricing, (2) to acquire competitor companies, 
and (3) where possible, to fix and maintain their prices 
to subscribers at artificial and higher levels than would 


have prevailed ina normal competitive market. 


5. On October 3, 1968, the above-captioned 
cases, along with all other similar cases pending through- 


out the United States, were transferred pursuant to 28 U.S.C. 


“Tn 2 ee le 


§1407 to this Court for consolidation and coordination for 


pre-trial purposes only. As a result, approximately 74 


t A 


cases*/ were consolidated before this Court, 55 of which 


were commenced by subscribers and 19 of which were commenced 


kx 
by injured competitors .— 


= 


Bs Prosecution of the Actions: 


Se Upon consolidation and coordination of these 


cases, a Steering Committee of Plaintiffs' Counsel was es~- 
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tablished so that one set of plaintiffs’ discovery would be 


t 
ee 


filed and served. While consolidation afforded many plain- 


tiffs' counsel the opportunity to take a back seat and receive 


' 
Lu 


ee 


*/ The Federal Government damage action is also pending 
before this Court. 


**/ In addition, one competitor case was allowed to remain 

in the Eastern District of Pennsylvania. Furthermore, 

two earlier competitor cases had been settled prior to 
this §1407 transfer. 


a free ride on the work of others, Petitioner has assumed an 
aggressive and active role. accordingly, Petitioner became 
an active member of the Steering Committee and drafted the 
Motion for Production of Documents, which became the singu- 


larly most important and significant discovery tool in these 


* 
cases .-/ Compliance with this Motion for Production directly 


led to the establishment of a document depository and the 
production therein by defendants in excess of 100,000 docu- 
ments. Although not the original drafter, Petitioner likewise 
took an active part in reviewing and finalizing the joint set 


of plaintiffs' interrogatories filed in these cases. 


i With respect for the preparation for trial, 
each plaintiffs' counsel had the full responsibility of pre- 
paring his own case. To the best of Petitioner's knowledge, 
there was no coordination of effort among various plaintiffs’ 
counsel to review and analyze the fruits of discovery and the 
record in U.S. v. Grinnell, supra (hereinafter "Government 
Record"). Accordingly, Petitioner undertook and aia, in fact, 
make a caretul review and analysis af the Government Record. _/ 
as well as an inspection of the Depository and documents therein. 


i 


7 A review of the Record in the Government enforcement 
action, Uss.. v- Grinnell Corp., Civil Action No. 2785 
(Dp. R.T.) Wil reveal that the Government itself con- 
sidered its case a "document" case. 


jeied This revealed that the Government case was based in 
part on a theory different from that on wnich these 
class actions are grounded. Indeed, to the extent 
that the Government case relied upon predatory pric- 
ing practices, it is antagonistic to these class 
actions. 


8. Subsequent to the initial joint filing of 
discovery as set forth in paragraph 6, supra, the subscriber 
plaintiffs and the competitor plaintiffs decided to go their 
separate ways on any future discovery. The compelling reason 
for this separation was that the claims of these two catago~ 
ries of plaintiffs were diametrically opposed to eacn other. 


The subscribers' claims for damages are founded on allega- 


tions of overcharge while tne competitors' claims for damaces 


are bottomed upon allegations of predatory pricing, including 


defendants' sales of services below cost. 


Dis Defendants' Motion fcr Partial Summary Judgment: 


(a) At an early stage in these proceedings, defen- 
dants filed a motion for partial summary judgment alleging 
that the Government enforcement action had terminated on June 
13, 1966, the date of tne Supreme Court opinion in United 
States v. Grinnell Corp., 384 U.S. 563, and accordingly that 
the applicable statute of limitations was tolled only througn 
duly 33,2967. Defendants argued that any private suit filed 
subsequent to July 13, 1967 was barred by the statute of 
limitations. 

(b) Petitioner prepared the initial draft of tne 
plaintiffs' joint brief submitted to this Court. This Court, 
on consideration of briefs and affidavits and without oral 
argument, deniec defendaants' motion and held that the Govern- 
ment enforcement action did not terminate until September 9, 


1967 and that accordingly tne statute of limitations was 


tolled until September 9, 1968. Russ Togs, Inc. v. Grinnell 
Corp., 304 F. Supp 279 (S.D.N.Y. 1969). Petitioner's and 
plaintiffs' successful opposition to this motion preserved 
the viability of these law suits. 

(c) This Court, sua sponte, certified for appeal, 
pursuant to 28 U.S.C. §1292(b), its interlocutory order deny- 
ing summary judgment. Defendants, convincee of the correct- 
ness of their motion, moved for permission to appeal. 
Petitioner was an active participant in the preparation of 
the papers filed in opposition to the granting of the appeal 
and also in the preparation of the prief filed in the Second 
Circuit on behalf of plaintiffs-appellees. Petitioner argued 


the case in the Court of Appeals on penalf of the three above- 


« é * 
captioned class actions and for others.~/ Argument was 


successful. The Court of Appeals affirmed the decision of 
this Court. 426 F. 24 850 (2nd Cir. 1970). 

(d) Not to be denied, defendants filed in the 
Supreme Court of the United States a Petition for a Writ of 
Certiorari. Petitioner once again was an active participant 
in drafting the Brief for the Respondents in Opposition. Once 
again, plaintiffs-respondents were successful; the Supreme 


Court denied certiorari. 400 U.S. 878 (1970). 


10. Class representative plaintiffs were also con- 
fronted with a Motion to Dismiss the action against defendant 
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*/ One counsel for certain competitor plaintiffs also 
presented oral argument. 


Automatic Fire Alarm Company of Delaware ("AFADEL") on the 
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grouad that it was not in existence at the time of suit and 
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accordingly, was never served. Petitioner countered that 


motion with a Motion to Amend under Rule 15(c), Fed. R. Civ. 


J 


P., to substitute Automatic Fire Alarm Company as a defendant 
for AFADEL, the former having acquired the latter. The mo- 


tion to amend was granted, the amendment relating back in time 


mo 


to the original filing date of the complaints. Order of 
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September 19, 1969. 
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B History of These Class Actions: 


ll. Of the 55 subscriber suits pending in this 
Court, the three above-captioned cases were the only national 


class actions filed. Subsequent to the filing of these com- 
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plaints, three statewide class actions were filed on behalf 
of governmental entities within Connecticut, Maryland and 
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New Jersey .— 
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12. Petitioner early moved to have the above-cap- 
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tioned actions maintained as naticr.al class actions as alleged. 


This motion was stayed by Order of the Court, pending final 


determination of the defendants' Motion for Partial Summary 


Judgment (referred to in q9, supra). Towards the end of 1970, 


the Court determined the time was appropriate to decide this 


@ eS 


issue. 


cr 


*/ These 3 statewide governmental classes have been 
carved out of the national governmental class. 
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13. The class action determination was a hotly 
contested issue with defendants. Petitioner initially sub- 
mitted an extensive brief (46 pages) in support of the class 
action. Defendants answered with a voluminous reply brief 
together with 56 printed pages of affidavits. Petitioner 
then filed an extensive reply brief (40 pages) together with 
Petitioner's affidavit. Oral argument was presented to the 


Court on June 18, 1971. 


14. The importance of upholding the class actions 
herein was two-fold: (a) it was the only means of preserving 
the viability of claims of absent class members, whose claims 


would otherwise be barred by the expiration of the statute of 


2 e * & * 
limitations ;~/ and (b) the therapeutic effect of the class 


action device in effectively enforcing the antitrust laws. 


15. While the class action issues were awaiting 
Court determination, settlement negotiations proceeded between 
Petitioner and counsel for defendants. The parties requested 
the Court to delay any decision on the class action issues 
pending these settlement negotiations. The Court agreed, thus 
enabling Petitioner and counsel for defendants to negotiate 


the settlement now before this Court. 
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. Defendants have made the argument that the class 
action, even if upheld, would not toll the statute 
of limitations for absent class members. 


D. History of Settlement Negotiations: 


16. With respect to the proposed settlement, Lt 
was Petitioner who initiated negotiations. No other counsel 
for any plaintiff participated in these negotiations nor in 
the preparation of the settlement agreement and the proce- 
dures conceived therein. The first settlement meeting was 
February 16, 1970. At that time, defendants’ appeal from 
this Court's denial of their partial summary judgment motion 
was pending in the Second Circuit. No real progress was made, 
essentially because the defendants indicated that it was pre- 
mature to consider settlement until defendants had exhausted 


the appeal procedure on their summary judgment motion. 


17. A second meeting with defendants was held on 
March 26, 1970, following the Argument in the Second Circuit 
of defendants' summary judgment appeal. Once again, fruitful 
settlement negotiations were premature. Petitioner surmised 
that defendants' coolness to serious settlement negotiations 
was premised not only on the pendency of the appeal, but also 
on defendants' evaluation of the still unbriefed and undeter- 
mined class action issue, with defendants insisting that the 


national classes would not be upheld. 


‘18. After the class action issues had been fully 


briefed by all parties and oral argument had been presented 


to the court, defendants accepted Petitioner's renewed invi- 
tation to discuss settlement on a class-wide basis. Thus, 


commencing on June 30, 1971, Petitioner travelled to New York 


on four separate occasions to attend four lengthy settlement 
meetings. It was these meetings, interspersed with telephone 
calls and correspondence, which resulted in the settlement 

now before this Court. Thereafter the settlement agreement 

was negotiated and drafted and proposed orders were submitted 
to the Court to -id in the administration of the classes and 

to establish the procedures necessary for approval of the 
settlement. Needless to say, additional meetings were required 


in order to reach agreement on these settlement papers. 


19. In negotiating the proposed settlement, Peti- 
tioner was ever mindful of the importance of upholding the 
class actions, that being the only judicial vehicle by which 
absent class members could have redress for the alleged dam 
ages they suffered as a result of defendants' antitrust 
violations. Accordingly, it was paramount to Petitioner that 
any settlement must provide: (a) that the three national 
classes be recognized and be construed as broadly as possible; 
(b) that the settlement period be as long as possible; and (c) 
that the very best notice possible be given. All these goals 
were attained in the proposed settlement, thus deevtititte that 
the greatest number of subscribers would be given an Oppor- 
tunity to participate in the litigation and share in the pro- 


posed settlement fund. 


E.- Administration of the Class Actions and the Settlement: 


20. A printed Legal Notice was mailed on December 
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23, 1971 te each current central station subscriber of defen- 


dants ADT, Holmes and AFA, consisting of approximately 89,816 
subscribers. In addition, Legal Notice was published (1/8th 
page) in each regional edition of the New York Times and the 
Wall Street Journal, publication occurring on the following 
dates: December 17, 1971, December 23, 1971 and December 30, 
1971. In response to the Legal Notice, Petitioner was bar- 
raged with telephone calls and correspondence, all of which 


had to be and was answered. 


21. As provided in Settlement Order No. l, a class 
action committee was established to oversee the management 
and administration of the Notice program. Petitioner assumed 
full responsibility for the actual management and administra- 
tion of this program. Accordingly, all mail received in 
response to the Notice, including "Sworn Statements of Claim” 
and "Written Requests for Exclusion", were forwarded to Peti- 
tioner's offices for processing. 

22. Commencing in early January, 1972, in addition 
to the aforementioned telephone calls and correspondence, 
class members commenced filing "Sworn Statements of Claim" 
(hereinafter "claims") and "Written Requests for Exclusion". 
Each Request for "Exclusion" was reviewed and filed. Each 
Claim was reviewed for correctness and if invalid for any 
reason, was set aside to be challenged. Many challenges 


required mathematical calculations. A challenge letter by 


M ° 
the class action committee was sent to each challenged 
claimant setting forth the grounds for the challenge and, 
where possible, the amount of the claim challenged. Approxi- 


mately 3,216 challenge letters have been sent.~/ Approximately 


14,079 claims have now been received. 


23. In response to the aforementioned challenged 
letters, Petitioner again received an overwhelming number of 
telephone calls and letters (filed with the Clerk), many of 


which needed response. Because the time withis which to re- 


spond to the challenges was short, Petitioner undertook to 


respond to letters by collect telephone calls rather than in 
writing. In this and every other respect, Petitioner did 
everything possible to cooperate with and assist members of 


the class. 


24. Because of the volume of claims filed, Peti- 
tioner has, with the approval of the class action committee, 
placed all claims, both challenged and unchallenged, on a 
computer. In this manner, administration of the final reso- 
lution cf claims and allocation and distribution of the 
proposed settlement fund will be greatly facilitated and its 


accuracy assured. 
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*/ Subsequent to March 2, 1972, the day when the challenge 
letters were to be mailed, additional claims have been 
filed. Challenges to these claims have been sent to 
the claimants. Other claims, filed within the two 
weeks, have recently been mailed. Because of time limi- 
tations, these claims and the challenges thexeto do not 
appear on the computer print-out. 
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25, While all the foregoing work was being per~ 
formed by Petitione=, and being performed under pressure to 
meet the deadlines set forth in Settlement Order No. l, Peti- 
tioner was required to respond to a motion by certain class 
members requesting the extension of the exclusion date to May 
1, 1972 and further requesting voluminous discovery from the 
class representative plaintiffs as well as defendants. In 
opposition to that motion, Petitioner prepared two memoranda 

of law and appeared for oral argument. The motion is currently 


awaiting decision by the Court. 


26. Because of the number of claims filed and the 


necessity for accuracy in cataloging the claims on a computer, 
the Class Action Committee requested an extension of time of 

one month to file a listing of all claims, a proposed alloca~ 
tion of settlement and a petition for award of attorneys' fees 
and costs. The extension was granted in Settlement Order No. 


2, dated April 3, 1972. 


Fi. Future Work Involved: 


27. Many challenges to claims will have to be re- 
solved. Of the approximately 3,216 claims challenged, many 
claimants either have agreed with the challenge by the class 
action committee, have not responded to the challenge or have 
submitted a corrected claim which cures the challenge. In 
addition, Petitioner estimates that at least 750 claimants 
have requested review of their challenge. Whatever pec cedure 


the Court decides to employ to resolve these challenges, be 


it through a magistrate, master or otherwise, Petitioner ex- 
pects to participate actively in the proceedings and is ready, 


willing and able to do so. 


28. Once challenges are resolved, the final alloca- 


tion of the Settlement Fund must be submitted to this Court 


for approval, and if approved, distribution of the first in- 


stallment of the settlement fund must be made. This procedure 
must be followed with respect to the additional four install- 
ments. Petitioner assumes full responsibility for the 
collection, allocation, and distribution of each installment 
of the Settlement Fund, of course all with prior approval and 


direction by the Court. 


29. The hearing on approval of the proposed settle- 
ment is now scheduled for May 24, 1972. Prior thereto, 
Petitioner will submit to the Court a memorandum in support 
of the proposed settlement and present any evidence necessary 
or required to demonstrate that the settlement iS: anfarr, 


adequate and just one. 


30. In many other class action cases, the counsel 
for representative plaintiffs, once having negotiated a 
settlement, have walked away from the proceedirg and left the 
administration of the settlement to a master appointed by the 
Court. Petitioner has already demonstrated and wishes to 
inform the Court that Petitioner will not abrogate Petitioners 


duties as counsel for class representatives and will continue 
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in whatever capacity necessary, until the final recovery 
(approximately four years from now) is obtained and distrib- 
uted to those class members entitled to share in it. All of 
this will be done pursuant to the Court's supervision and 


approval. 


it. 


THE TERMS OF THE PROPOSED SETTLEMENT 


31. The proposed settlement is embodied in Settle- 
ment Agreement Letter ("Agreement") dated August 27, 4972. anc 


is attached as Exhibit "A" to Settlement Order No. l. 


32. Class Actions: Paragraph 3 of the Agreement 
contains defendants' agreement that these actions be upheld 
as class actions for the purpose of this settlement. However, 
in the event the settlement is not approved or otherwise is 
not consummated, defendants expressly "retain all rights to 
object to the maintenance of the actions as class actions." 
Accordingly a most important aspect of this settlement is the 
agreement of defendants to the maintenance of these actions 
as class actions as those classes were defined in the complaint, 
@.g., as national classes. Due solely to this provision, the 
claims of absent class members remained alive; without Lt, 
their claims would have been barred by the applicable statute 
of limitations. If the settlement fails, not only will the 


class action issue remain for this Court's determination, but 


the claimants will again be subjected to the risk of having 


their claims barred by the statute of limitations. 


33. Notice to the Class: The agreement (#4) pro- 
vides for the best Legal Notice practicabie under the 
circumstances. This provision resulted in Notice being 
given as set forth in paragraph 20, supra at p.l0. Petitioner 
believes that the Legal Notice given in this case far exceeds 
in effectiveness the Notice given in other antitrust class 
action litigation. Furthermore, the Notice informed poten- 
tial class members not only of the pendency of the actions 
but also of the existence of the proposed settlement and its 
details, thus evoking a response to the Notice far greater 
than what it would have been had the notice not been so full 


and effective. 


34. Cost of Notice: The Agreement (44(b) (iii) ] 
expressly provides that defendants will bear the costs in- 
curred in connection with the Legal Notice given, which cost 
amounted to approximately $37,895.17. Without this provision, 
these costs would normally be paid from the Settlement Fund, 


thus being borne by the participating class members. 


35. The Period For Includable Transactions: In 
cases such as these, the settlement is normally Limited to 
transactions occurring within the four-year period preceeding 


the filing of the Federal Government's Criminal or Civil 
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Complaint. For example, settlements in the following anti- 


trust cases were limited to a four year period: City of 


Philadelphia v. Morton Salt Company, Civil Action No. 33781 
(E.D. Pa.); City of Philadelphia v. Interpace Corporation, 


Civil Action No. 43008 (E.D. Pa.); City of Philadelphia v. 


General Host Corp., Civil Action No. 68-704 (E.D. Pa.); 


School District of Philadelphia v. Harper and Row Publishers, 


Inc., Civil Action No. 68C 2144 (N.D. T1ll.). Philadelphia 


Housing Authority v. American Radiator and Standard Sanitary 


Corporation, Civil Action No. 41773 (E.D. Pa.). In Philadei- 


phia Electric Co. v. Anaconda American Brass Company, Civil 


Action No. 41734 (E.D. Pa.), the settlement period was six 


years. 


In the cases sub judice, four years prior to the 
Government enforcement complaint would include the period 
1957 to 1961. However, Petitioner was successful in includ- 
ing within the settlement all payments to the defendants for 
installations made and services rendered within an 11-1/4 
year period, April 13, 1957 through July ll, 1968. Because 
of this elongated period, potential class members who may not 
have taken service frou defendants during the 1957-1961 period 


are included within the Settlement and will share in the 


Settlement Fund. 


36. The Settlement Fund: In settlement of these 
cases as national class actions, defendants have agreed to pay 


$10,000,000, to be paid in five equal installments, as follows: 


Upon Entry of Final Judgment:*/ $2,900,000 

On January 15, 1973: $2,900,000 plus interest 

On January 15, 1974: $2,900,000 plus interest 

On January 15, 1975: $ 325,000 plus interest 

On January 15, 1976: $ 975,000 plus interest 
Defendants have the right to prepay all or any portion of any 


installment, without penalty but with accrued interest up to 


the date of payment. 


37. Interest on Settlement Fund: Interest on the 
four installment payments is to be calculated at the prime 
rate prevailing at time to time during that period at the 
Chase Manhattan Bank, New York, New York, plus one point. 
Assuming that the prime rate averages 5% during the period 
of payments, interest will accrue at the rate of 6% or ina 
total amount of $695,452.00. Parenthetically, this amount of 
interest is more than ample to cover any costs of Litigation 
and administration, with the substantial excess available for 
distribution among those sharing in the proposed settlement. 
Moreover, this interest 1s not subject to any award of attor- 


neys' fees. 


Lil. 


PETITIONER AND PETITIONER'S REQUEST 
FOR FEES AND REIMEURSEMENT OF COSTS 


Standing of Petitioner at the Antitrust Bar: 


36 David Berger and David Berger, P.A., despite 
its small size, (originally five, presently eight lawyers), 


have earned the reputation of being among the foremost 


5 
¥ plaintiffs’ antitrust counsel in the country. Petitioner's 


antitrust cases which have been completed or which are now 


jy pending are the following: 
A. Litigation Completed: 
City of Philadelphia v. Morton Salt Company, 
248 F. Supp. 506 (E.D. Pa. 1965); 


Philadelphia Electric Company Vv. Anaconda 
American Brass Company, 43 F.R.D. 452 (E.D. 
Pa. 1968); 


Illinois v. Harper & Row Publishers, Inc., 
301 F. Supp. 484 (N.D. E11. 1969) 3 


City of Philadelphia v. Sterling Faucet 


Company, (E.D. Pa. C.A. No. 43923); 


Regal-Tyson, Inc. v. Globe Ticket Company 
(E.D. Pa. C.A. No. 43221); 


City of Philadelphia v. General Host 
Corporation, (E.D. Pa. C.A. No. 68-704); 


City of Philadelphia v. United states Steel 
Corporation, (E.D. Pa. C.A. No. 39517); 
City of Philadelphia v. interpace Corporation, 


(E.D. Pa. C.A. No. 43008). ; 


Kirihara v. Bendix Corp., 1969 CCH Trade 
Cases 472,941 (D. Haw. 1969). 


Pending Cases: 
County of Lackawanna, Pennsylvania v. Automo- 


bile Manufacturers Association (€.D= Cals, 
M.D.L. Docket No. 31) (re motor vehicle air 


pollution control devices); 


City of Philadelphia v. Emhart Corporation, 
BO PH.D; 232 (E.D. Pa. 1970) (re master lock 


and key systems) ; 
City of Philadelphia v. Chas. Pfizer and Sons, 
Inc., (E.D. Pa. C.A. No. 68-144) (re antibio- 


tics); 


Philadelphia Housing Ruthority v.- American 


Radiator and Standard Sanitary Corporation, 
(E.D. Pa. C.A. No. 41773) (re plumbing fixtures); 


: 


City of Detroit v. American Bakeries Company, 


(E.D. Mich. C.A. No. 33046) (re bakery products) ; 


City of Philadelphia v. American Oil Company, 
53 F.R.D. 45 (D.N.J. 1971) (wholesale and retail 


gasoline); 


Holy Redeemer Hospital v. Bristol-Myers Company, 
(D.B.C.0.A. No. 338-71) (re ampicillin) ; 


Philadelphia Housing Authority v. Fibreboard 
Corporation, (N.D. Gat, , CoB. Wo. 51005) (re 
gypsum wallboard) ; 

city of Philadelphia v. General Motors Corpora- 
tion, (E.D. Pa., C.A. No. 70-2753) (re Govern- 
mental auto fleet discounts) ; 

State of Michigan v. American Cast Iron Pine 
Company, et ai., (lB. Ala. 7i-1122-S)- (re cast 


iron pipes). 


In City of Philadelphia v. Morton Salt Company, 


supra, Petitioner acted as lead counsel in establishing a 


national Governmental class under Rule 23 prior to its 
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g amendment against producers of rock salt. The copper pipe and 
brass mill tube cases were the first price-fixing treble damage 
actions under amended Rule 23 in which a national class was up- 

held. 43 F.R.D. 452 (E.D. Pa. 1968). In Illinois v. Harper & 


Row Publishers, Inc., supra, Petitioner successfully represented 


a class on behalf of governmental bodies and school districts 
throughout the United States. In City of Philadelphia v. 
4 Interpace Corporation, supra, Petitioner successfully repre- 
sented eight statewide Governmental classes Interpace Corpora~ 
tion v. City of Philadelphia, 438 F. 24 401 (3rd Cir. 1971). 
‘| Petitioner is co-lead counsel in two pending nationwide 
class actions, one against the manufacturers of master lock and 
key systems, City of Philadelphia v. Emhart Corporation, 50 
F.R.D. 232 (E.D. Pa. 1970) and the other against the automobile 
manufacturers for conspiring to delay the development and 
installation of air pollution control devices on domestic 
automobiles, County of Lackawanna v. Automobile Manufacturers 
Association, 52 F.R.D. 398 (C.D. Cal. 1970); appeal pending. 
David Berger successfully obtained certification of two 
national classes in that case and argued in support thereof in 
the Ninth Circuit. The foregoing incomplete list of cases 
illustrates the vast experience of plaintiffs‘ counsel in 


antitrust litigation. 


39. In addition to the foregoing, David Berger, Esq., 
the principal plaintiffs' trial lawyer in these class actions 
and under whose direction every phase of this litigation was 
conducted, is nationally recognized as an outstanding trial 


attorney, as evidenced by the following positions held by him: 


City Solicitor, City of Philadelphia 
1956 through 1963 


Member of United States Supreme Court 
Advisory Committee which formulated 
Rules of Evidence for the United 
States Courts 


Fellow, American College of Trial 
Lawyers 


Fellow, International Academy of Trial 
Lawyers; Chairman, Antitrust Committee 


Member, Advisory Board of the Bureau of 
National Affairs, Inc. re Antitrust 
Trade and Regulation Report 
Former Chancellor, Philadelphia Bar 
Association. 
As City Solicitor of Philadelphia, Petitioner Berger commenced 
one of the first of the Electrical Equipment antitrust cases 
on behalf of a non-federal government entity. David Berger 
has frequently lectured to groups of antitrust lawyers 
throughout the United States, including the Practising Law 
Institute, the New York State Bar Association, the Texas 
State Bar Association and The Philadelphia Ber Association. 
Mr. Montague will be lecturing before the Pennsylvania Bar 
Institute. Mr. Berger has published articles relating to 


antitrust and class actions. 


B. Time Devoted and to be Devoted to These Actions: 


Time Devoted _ ana to 5¢ 


40. During the period July l, 1968 through April 19, 
1972 Petitioner-Firm has dedicated a total of 6,233.25 hours to 
this litigation, not including secretarial and clerical help. 


Many of these hours have been odd hours, i.e., evenings and 


weekends. From July 1, 1968 through April 19, 1972, Messrs. 
Berger, Montague, Schambelan and Newberg, senior attorneys 

in David Berger, P.A., spent a total of 1,814.45 hours. Messrs. 
Greenburg, Meredith, Lally and Rodos, attorneys, and Ms. 

Cohen, Esquire, spent a total of 542.25 hours. In addition, 
petitioner has for several years employed para-professionals 
under the direct supervision of the senior attorneys to assist 
in the preparation of litigation. These para-professional—/ 
have spent a total of 3,876.55 hours in connection with this 
litigation up to and including April 19, 1972. In addition, 
Petitioner, in order to process claims and calculate challenges, 
has used the services of other non-legal personnel, including 
professional accountants, who have through April 19, 1972, 


spent 897 hours in connection with this sitigation. 


41. In addition to the foregoing, substantial time 
(estimated to approach 1,000 hours) will be required by Peti- 
tioner to complete the procedures outlined in paragraphs 27 
through 30, supia, in order to bring this settlement and 
litigation to its successful culmination and to distribute the 
proceeds thereof in accordance with the order of this Honorable 
Court. 

42. Petitioner-Firm is a professional association 


comprised of eight attorneys and is of limited resources. Over 


the course of this litigation, Petitioner has made approximately 
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*/ The para-professional staff employed by Petitioner has 
been trained by the senior attorneys in Petitioner's 
Firm to assist in the preparation and administration 
of antitrust litigation. One member of the staff has 
been trained at the Para-Legal Institute in Philadelphia. 


forty trips to New York City for meetings with counsel, 
pre-trial conferences and court arguments, and visits to the 
document depository. Indeed, many additional trips are anti- 
cipated. The time and effort expended by Petitioner in the 
prosecution of these cases have mostly been demanding and have 
been performed under the severe pressures inherent in this 


type of litigation. 


C. Expenses Incurred and tc Be Incurred: 


43. Expenses Incurred: To March 31, 1972 out-of- 
pocket expenses on behalf of the representative plaintiffs 
and the class members have totalled $14,918.73. These costs 
represent both costs of conducting the litigation and costs 
of administering the class actions and tne settiement proce- 
dures. With approximately 14,079 claims filed, the costs to 
date represent approximately $1.06 per claim. The economy 
of out-of-pocket costs in these cases was possible only due 
to Petitioner's experience and expertise in this type of 


litigation. 


44. Expenses To Be Incurred: Additional expenses 
are anticipated and will be incurred relating to the completion 
of the administration of the claims, the settlement hearing, and 
allocation and distribution of settlement proceeds, if the pro- 


posed settlement is approved. As previously stated, all claims 


are being recorded on a computer. While only initial billings 


have yet been made, it is estimated that the initial cost for 


computerization of the claims, including challenged claims, 


will approximate $12,000. Additional computer costs will be 
forthcoming as the outcome of challenges are recorded, revised 
print-outs are required and in the event of settlement 
approval, form letters and checks are printed. In addition, 
it is forseen that additional expenses will arise for xerox- 
ing, mailing, telephone, travel, banking, transcripts and 
other unavoidable costs incidental to completing these cases. 
Certain of these costs will recur with the distribution of 
each installment of the Settlement Fund and can be deducted 


from the interest 2arned on those installments. 


45. Petitioner has not been reimbursed for any out- 


of-pocket expenses incurred to date. 


D. Retainer Agreements With Clients: 


46. Petitioner has with each class representative 


plaintiff a contingent fee agreement equal to or greater than 


25% of any recovery. Petitioner has to date received no legal 
fees whatsoever in connection with the commencement, prosecu~ 
tion and administration of these cases. Petitioner's entire 
fee rests upon obtaining a recovery in these cases and upon 
the amount of that recovery. In this manner, Petitioner has 
assumed all the risks of litigation with respect to an award 


of attorney's fee. 


E. Request For Fee: 


47. In light of all the foregoing circumstances, 


Petitioner is requesting that in the event the proposed 
Settlement is approved as fair, adequate and reasonable, 
Petitioner be awarded attorneys' fees in an amount equal to 
25% of the gross principal Settlement Fund, exclusive of 
interest, and that the fee not be entirely paid out of the 
first settlement installment, but be paid proportionately 
out of each of the five settlement installments as they be- 


come due. 


48. It is due solely to Petitioner's diligent and 
timely filing of these actions as national class actions and 
Petitioner's diligent prosecution of them as class actions 
that the claims of absent class members - otherwise barred by 
the statute of limitations - may still o> asserted. Moreover, 
the settlement as proposed assures the absent claimants ofa 
recovez,; and eliminates the risks inherent in the litigation 


of the class action issues that the classes may not be upheld. 


49. In negotiating the settlement, Petitioner held 
parameunt that the scope of the classes be as broadly defined 
as in the complaints so that the most claimants possible could 
share in the settlement. Likewise, Petitioner obtained a 
settlement covering an unusually large period of 11-1/4 y#ars. 


Moreover, Petitioner succeeded in giving the best practicable 
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*/ Petitioner is not seeking any fee from the interest 
- earned by the Settlement Fund. Thus, in reality, the 
fee Petitioner is seeking is less than 25% of the 
total recovery to be received by participating class 
members. 
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notice evidenced by the overwhelming response as set forth 
i 
° 


below. 


50. The total number of claims filed by class mem- 
bers is 14,079. The total amount of transactions listed in 
the claims for the 11-1/4 year period of the settlement is 


$329 ,598,877.81 .— The total dollar amount of transactions 


unchallenged is $292,298,515.69 .— Assuming after all challenges 
are resolved that the total of acceptable transactions approxi- 
mates $310,000,000, the Settlement Fund, exclusive of interest, 
represents a recovery of approximately 3.23% and with interest 


approximately 3.46%. 


If the settlement was restricted to the more tradi- 
tional 4-year period preceding the filing of the Government 
enforcement action, based on $310,000,009 of acceptable claims, 
the recovery would approximate 9.08% without interest, and 
including interest would approximate 9.73%. Excluding 8% 


Excise Tax, it would approximate 10.58%. 


51. These therapeutic results are to be contrasted 


with what reasonably could have been proposed as a settlement -~- 
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*/ Almost all claimants included in the sum of their trans- 
actions an 8% Excise Tax. Accordingly, to determine the 
true dollar amount of the total transactions involved, 

8% thereof should be deducted. This would result in 
total transactions being approximately $393,230,967.59 
and unchallenged transactions being $268,914 ,634.43. 
Assuming the total acceptable transactions would then 
ultimately equal approximately $285,200,000 ($310,000,000 
less 8% Excise Tax), the rate of gross recovery, includ- 
ing interest, would be 3.76%. 


(a) only published notice be given instead of direct mailed 
notice to over 89,000 subscribers; (b) that the Notice not 
contain any reference to the settlement;—/ and (c) that the 
settlement be limited to accredited central station protective 
equipment installed or services rendered within the four-year 
period prior to the institution of the Government enforcement 
action -- in which case the response would have been consider- 
ably less and the percentage of recovery enhanced. But this 
would only be from a statistical point of view. In reality, 
the proposed settlement and the procedures followed pursuant 
thereto result in a much broader distribution of the benefits 


1 


obtained. 


52. The majority of class members who filed state- 
ments of claim, like the class representatives, were too small 
to commence litigation on their own behalf. Accordingly these 
claimants benefitted greatly from these class actions. Many 


other claimants, particularly banks and ADT's National 


Accounts ;_—/ had sufficiently large claims to merit commence-- 


ment of their own individual actions, as did most of the 
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*/ In the National Cast Iron Pipe antitrust cases pending 
in the Southern District of Alabama, Notice was given 
of the pendency of national and statewide governmental 
class actions, without notice of any settlement (no 
settlement exists in those cases.) Petitioner has been 
informed that approximately only 3% of the class member- 
ships responded affirmatively to such notice. 


*#*/ i.e., Chase Manhattan Bank; First National City Bank; 
General Motors Corporation; Ford Motor Company; Great 
Atlantic and Pacific Tea Company. 


plaintiffs who filed the 55 independent non-class actions. 
Likewise, these large claimants, who could have done something 
but did nothing, benefitted greatly from these class actions 


and the proposed settlement. 


53. Petitioner urges that the result obtained by 
reason of the proposed settlement, in light of all the facts 
and circumstances hereto, is an excellent one. The effective, 
efficient and economical procedures in the filing and prose- 
cuting of these factions as class actions bespeaks the ability 


and expertise of the Petitioner. 


54. In light of the benefits conferred upon the 


classes as hereinbefore set forth, in view of the services 
which Petitioner has performed, in light of the fee agree- 
ments of Petitioner with the class representative plaintiffs, 
both governmental entities and private, and in view of the 
personal and financial risks which Petitioner undertook to 
file and prosecute these national class actions, Petitioner 
respectfully submits that it is fair and equitable and in 
accordance with established legal pricniples for the Court 

to approve an award to Petitioner of 25% percent of the gross 
recovery, exclusive of interest, (and less than 25% including 
interest on the principal Settlement Fund) which these 


classes will receive in the event the proposed settlement 
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is approved. 


Sworn to and Subscribed 


before me this gc day 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, et al 68 Civ. 4026 
Ve 


GRINNELL CORPORATION, et al (E.D.Pa. Civ. 68-1478) 


pr rere 


MANHATTAN-WARD, INC., et al : 68 Civ. 4028 


Vv. 
GRINNELL CORPORATION, et al : (E.D.PA. Civ. 68-1489) 


1225 VINE STREET BUILDING, : 68 Civ. 4027 
INC., et al 


Ve 


GRINNELL CORPORATION, et al: (E.D.Pa. Civ. 68-1479) 


AFYIDAVIT 
COMMONWEALTH OF PENNSYLV/NIA: 


ss: 
COUNTY OF ALLEGHENY 3 


RALPH LYNCH, JR., being duly sworn deposes and says: 

1. I am, and have been since January 13, 1970, 
City Solicitor of the city of Pittsburgh, Pennsylvania, a 
class memi:er in the above-captioned litigation. I submit 
this affidavit with respect to the Petition filed by David 
Berger, Esquire and Bavid Berger, P.A., Attorneys at Law, 
(hereinafter "Petitioner“) for award of reasonable fees for 
their services to the classes of claiments sharing in the 


proceeds of the settlement of this litigation. 


2. I am familiar with the document being filed by 
David Berger, Esquire and David Berger, P.A., Attorneys at 
Law, entitled "Petition of Class Representatives for Allowance 
of Counsel Fees and Costs, in which that firm seeks reimburse- 
ments for out-of-pocket expenses incurred and to be incurred, 
and, as fees, a sum totaling 25% of the Settlement Fund, with- 
out interest, to be distributed to the class claimants they 
have represented. I am also familiar with the Memorandum in 
Support of this Petition. If the fee application shove be 
granted, the fee would be paid over the course of the next 
five years. Needless to say, all of these fees have been 
totally contingent on recovery and the amount of the recovery. 

3. No doubt the total fee requested here may be questionec 
on its face by one who is not familiar with this litigation, the 
Petitioner's role in vigorously prosecuting it and in protecting 
the rights of the class members nationwide, and the broader 
effort to afford effective protection to public and private 
parties alike through the private enforcement of the antitres* 
laws. My personal familiarity with this case and othr anvitrus 
cases in which the City has participated convinces me, however, 
that the requested fee is fair and reasonable for the extra- 
ordinary services to the public interest rendered by Petitioner 
in the approximately four years of work on this case which 
was undertaken solely on a basis contingent upon the success of 
Petitioner's efforts. Granting Petitioner's Application in 
complex and protracted litigation of this public importance is 


thoroughly justified. It will assure that similar litigation 


will be undertaken to protect the interests of injured parties 


otherwise unprotected, both public and private, many thousands 
of whom would otherwise have no redress possible at all absent 
such class litigation. 

4. ‘this settlement represents the first major settlement 
made for subscriber plaintiffs and class members in all of the 
various related pending actions which have been consolidated 
for pretrial purposes in the Southern District of New York. 

It accomplishes this all-important break-through and secures 
this scbevential recovery for many thousands of subscribers 
long after the statute of limitations period has isin ceacnaey 
Moreover, this litigation has been hotly epnteunet by emi- 
nent defense counsel of the highest standing and skill. This 
class litigation is protecting the public interest through the 
antitrust laws--and doing it effectively and economically. By 
defining and construing the classes as broadly as possible, and 
giving individual and published notice nationwide in an all 
encompassing manner to potential claimants, the response and 
settlement participation which has been generated is a tribute 
to the breadth of public interest served by the class repre- 
sentatives. 

5. The $10,000,000 settlement figure for this class is. 
of large magnitude even for this sizable class response. And, 
unlike most other similar settlements, including for example, 
the antibiotics antitrust settlements, where the large cost of 
legal notice to the class is a cost which is subtracted from 


the settlement sum before distribution to claimants, Petitioner 


has enhanced this already large settlement by arranging for the 


defendants in this litigation to assume all costs and expenses 


in connection with the extensive nationwide mailing and publish- 
ing of legal notice to class members. The settlement sum is 
further enhanced | y the interest which will accrue on that 
portion of the settlement which will be deferred for payment. 
This interest far exceeds the cost of litigation, administration 
of the class action, and the distribution of this settlement to 
all claimants. The balance of the interest would then be 
available for distribution to class members without any further 
deduction for counsel fees. This virtually cost-free aspect 
for the administration of the settlement distribution made 
possible from interest funds which are not charged with legal 
fees is a real bonus to settlement participants and makes the 
effective "net" recoveries to such beneficiaries all the higher. 

6. Private antitrust litigation is in furtherance of 
a strong public policy. This importance is of special signi-~ 
ficance when, as here, the class litigation involves purchases 
by public entities and by many private claimants whose claims 
are too small to justify individual legal redress from an eco~ 
nomic standpoint. Not only does this class settlement open the 
only possible door for recoupment by so many claimants, but 
also, this private antitrust enforcement carries with it 
the deterrence against future violations by these and other 
companies. The salient effects of this deterrence in the 
entire perspective of affording increased consumer protection 
for everyone cannot be over-emphasized. 

7. As the volume of this consumer antitrust litigation 
has increased, it has been the experience of the City's Law 
Department and other similar agencies that private counsel 


are needed if this effort is to be continued effectively. 


8. Through Petitioner's efforts, the City of Pittsburgh 
has received substantial antitrust recoveries in other actions 
4nvolving such products as copper pipe, rock salt, antibiotics, 
and concrete pipe. In every instance, the City engaged 
Petitioner on the basis of a 25% contingent fee, plus propor- 
tional expenses, which the City considers fair and reasonable. 
The quality of counsel for the class representatives is very 
high and the results achieved for the City in this and other 
cases is due solely to their efforts. In the case sub judice, 
the city stands to recover damages even after the statute of 
‘limitations has expired for new actions--solely because of the 
ailigent and effective prosecution of these class actions. 
Accordiugly, the City of Pittsburgh expressly approves the 
allowance of a 25% fee to Petitioner out of the City's share of 
settlement proceeds and supports the petition for similar fees 
from the class settiement fund generally. 


Bob Demuth 


city of Pittsburgh « . 
_ Department of Law 


7 SolLeitor 


Sworn to and subscribed 
before me this. A7aay 
of March, 1972. 


op, 


Agnes L. McVonough, Notary Py : 
My Common SESHENY Coury, px 
Expires September 22, 197g 
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AFFIDAVIT 


COMMONWEALTH OF PENNSYLVANIA 
SS: 
COUNTY OF MONTGOMERY 


A. R. SEITELL, seing duly sworn according to law, 


depose: and says: 


1. I am the President of Drexel Dynamics Corporation, 
one of the named class representatives in the above class litiga- 
tion, and have held this position since May 1970. Although Drexel's 
suit was authorized by my predecessor, I have personaliy approved 


its continuation and followed its progress. 


2. During the settlement period involved, Drexel 
has purchased central fire alarm protection services in the sum 


of $18,770.35. 


3. Since Drexel Dynamics Corporation filed its 
complaint in July 1968, it has been represented in this litigation 
by David Berger and the firm of David Berger, P.A., Attorneys at 
Law (hereinafter “petitioner"). As it is well known, Petitioner 
has handled the general aspects of our case, including all appear- 
ances before the court, preparation for trial, negotiation with the 
defendants and counsel for other plaintiffs and the general adminis- 


tration of the settlement. 


4. Drexel Dynamics is extremely pleased with the 


excellent legal representation which it and the class it represents 
“have had in this litigation. We are confident that the successful 
settlement negotiated in this litigation has been directly achieved 
as the result of the high qualifications of counsel and their 


aggressive prosecution at all stages of this litigation. 


5. Since we have had no funds available to hire counsel 
in this litigation on an hourly basis, we had to find counsel willing 
to undertake such efforts on a contingent fee basis. Drexel has 
been indeed very fortunece in being able to employ Petitioner “ 
its attorney in this case. Because the size of its claim was not 


sufficiently substantial to justify independent litigation, it 


4 
an 


. 
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has only been through the class action device and the contingent 
fee arrangement with counsel that Drexel has been able to obtain 


any legal redress at all in this matter. 


6. Although the original contingent fee arrangement 
with Petitioner for representation of Drexel Dynamics Corporation 
in this litigation was at a level of 33-1/3%, Petitioner has advised 
us that he is seeking a counsel fee of 25% of the settlement fund 
for the entire class and has agreed to waive his fee to our company 
which is in excess of that proportional share of legal fees which 
shall ultimately be approved by the Court. When viewed in the 
perspective that Petitioner's fee has been entirely contingent on 
success which was not at all likely in July 1968, I think that this 
it is a fair and equitable payment for all the risk and effort 
involved in this litigation. It is common to find that contingent 
fees are usually considerably larger because they cover the likeli- 
hood that the action initiated may not be successful and will not 
yield any fees. Drexel has no hope of any recovery in these kind 
of cases unless it can hire outstanding counsel on a contingent 
fee, and 25% is a very modest price to pay when the alternative is 


no recovery at all. 


DREXEL DYNAMICS CORPORATION 


By: 
A. R. SeitellPresident 


Sworn to and Subscribed y 


ae 


Pal 


before me this /7 day 
of WMarckt 1972. 


Mores 0. Goran ten 
Notary Public 


Notary Public, Horsham Two., Montg. Ca, 


UNITED STATES DISTRICT COURT SOUTHERN 
DISTRICT OF NEW YORK 


CITY OF DETROIT, et al. 68 CIV 4026 


3 
Ve pase t 
3 


2 TERE an canta 


MANHATTAN-WARD, INC., et al. 68 CIV 4028 


Ve 


GRINNELL CORPORATIO!:, et al. (E.D.Pa-. Civ. 68-1489) 


¥ 


1225 VINE STREET BUILDING, 68 CIV 4027 
INC., et al. 


Ve 


GRINNELL CORPORATION, et al. (E.D.Pa. Civ. 68-1479) 


a er 


MEMORANDUM OF COUNSEL FOR THE CLASS 
REPRESENTATIVES IN SUPPORT OF THEIR 
PETITION FOR COUNSEL FEES AND COSTS 


PETITION FOR COUS 


David Berger 

H. Laddie Montague, Jr. 
DAVID BERGER, P.A-, 
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Petitioner 
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Comment, The Allocation of Attorney's 
Fees After Mills v. Electric Auto- 
Lite, Co., 38 U.Chi.L.Rev. 316 (2972) i8 


MEMORANDUM OF COUNSEL FOR THE CLASS REPRESENTATIVES IN 
SUPPORT OF THEIR PETITION FOR COUNSEL FEES AND COSTS 


A. The Source Of The Court's Authority For 


Awarding Fees And costs In This Case 


This petition for an award of attorneys’ fees from 


the Settlement Fund is based on the court's power in actions 
under Federal Rule 23 to award counsel for class representa- 
tives appropriate compensation when ther diligence and 
foresight has benefited the members of the class and property 
or a fund has been created or preserved. See 7A Wright & 
Miller, Federal Practice and Procedure §1803. See also 3B 
Moore, Federal Pructice y23.91. The authority to award fees 
unuer these circumstances is equitable in origin, having its 
roots in two important nineteenth century decisions by the 
United States Supreme Court. Trustees v. Greenough, 105 U.S. 
527 (1882) and Central R.R. & Banking Co. v. Pettus, i113 U.s. 
116 (1885). 


In Greenough, the State of Florida had secured a 
bond issue of the Florida Railroad Company by conveying more 
than ten million acres of state-owned iand to trustees who 


then collusively sold hundreds of thousands of acres at nominal 


prices. "A large holder" of the Railroad Comp* y's bonds, 
sued on behalf of himself and the other bondholders to set 
aside the transfers as fraudulent and for the appointment 
of a receiver. He recaptured the looted assets and secured 
large payments to the bondholders, which they had accepted. 
The successful bondholder then presented a claim for reim- 
bursement of his lawyers’ fees. The court concluded that 
to deny reimbursement “would not only be unjust to him but 


it would give to the other parties entitled to participate 


in the benefits of the fund an unfair advantage. He has 
worked for them as well as for himself. * * * They ought to 


contribute their due proportion of the expenses he has 


fairly incurred. To make them a charge upon the fund is 


the most equitable way of securing such contribution." Id. 


at 532. 


This important principle is not limited to a reimburse- 


ment of the plaintiff for fees paid to plaintiff's counsel. 
The Supreme Court has long upheld the attorney's right to fees 


from the fund recovered. In Pettus, the claim on the *fund” 


was asserted directly by the attorneys. This was met by the ob- 
jection that the petitioning attorneys should recover no more 
than they had agreed to receive from their clients. The Supreme 


Court took the position that the original action, a creditors ' 


bill, in effect had been a class action, that the attorneys 
always had intended to charge all of the creditors who took 
advantage of the decree, and that they would have charged 
their own clients more had that not been true. With regard 
to the absence of any ‘aqreanants between the attorneys and 
the absent members of the class, the Court pointed out that 
these members knew the action was brought in part for their 
protection and, as in Greenough, “every ground of justice" 
required payment by those who "accepted the fruits" of 
another's labors. 

The principles articulated in Greenough and Pettus 
have been reaffirmed and extended by the Supreme Court in 
numerous more recent decisions. See, e.g., Mills v. Electric 
Auto-Lite Co., 396 U.S. 375 (1970); Sprague V- Ticonic National 
Bank, 307 U.S. 161 (1939); United States V. Equitable Trust Co. 
of New York, 283 U.S. = (1931). Their universal acceptance 
reflects the fact that the equitable proposition underlying 
a federal court's power to award counsel fees out of a fund 
created or preserved through someone's efforts is a simple 


and obvious one. "One jointly interested with others ina 


common fund who brings and prosecutes 4 suit for its preser- 


vation and administration is entitled to reimbursement of his 


costs, including reasonable fees of his counsel, to be paid 


out of the fund itse’f " Bishop & Collins v. Macon Lumber 
Co., 149 F. Supp. 46 (W.D. Ky. 1957). See also Kahan v. 


Rosenstiel, 424 F. 2d 161 (36° Cis. 19701, certiorari denied, 


398 U.S. 950 (1970); Freeman v. Ryan, 408 F.2d 1204 (D.C. 
Cir. 1968); Gibbs v. Blackwelder, 346 F. 2d 943, 945 (4th 
Cir. 1965) (The “timid fellows who held back until the fruits 


of the pioneer's success were laid before them" should bear 


their portion of the burden.) ; Washington Gas Light Co. v. 
Baker, 196 ¥.24 29 (D.C. Ciz. 1951): O'Hara v. Oakland County, 
136 F.24 152 (6th Cir. 1943); City of Wewoka, Oklahoma v.’ 
Banker, 117 F.2d 839 (10th Cir. 1941); Holthusen v. Edward G. 


Budd Mfg. Co., 55 F. Supp. 945 (E.D. Pa. 1944). 


In the Mills case, its most recent discussion of 
this subject, the Supreme Court provided the following ration- 


ale for extending the Greenough doctrine: 


* * * While the general American rule is 
that attorneys’ fees are not ordinarily re- 
coverable as costs, both the courts and 
Congress have developed exceptions to this 
rule for situations in which overriding 
considerations indicate the need for sucn 
a recovery. A primary judge-createc ex- 
ception has been to award expenses wnere a 


_plaintiff has successfully maintained a suit, 
usually on behalf of a class, that benefits a 
group of others in the same manner as himself. 
k*k To allow the others to obtain full bene- 
fit from the plaintiff's efforts without con- 
tributing equally to the litigation expenses 
would be to enrich the others unjustly at the 
plaintiff's expense... . 


396 U.S. at 391-92. 


It is important to note at this juncture that peti- 
tioners' application is not based on Section 4 of the Clayton 
Act, 15 U.S.C. §15. Under that statute "a reasonabie attor- 
ney's fee" is permitted in a private treble damage Hace 
suit as an additional element of the recovery against a party 
found to have violated the antitrust laws. As indicated 
above, the present application differs froma proceeding under 
that statute because the attorneys’ fee wili be paid out of 
the Settlement Fund created for the benefit of the plaintiff 
classes; it will not be assessed against the defendants. This 
distinction was expressly commented on by Judge Fullam in 
Philadelphia Electric Co. v. Anaconda American Brass CO-, 47 
F.R.D. 557 (E.D. Pa. 1969). Thus, although they shed some 
general light on the question of what is a “reasonable attorneys 


fee," recent cases under Section 4 of the Clayton Act, such as 


Trans World Airlines, Inc. v. Hughes, 312 F.Supp. 478 ($.). 
NuY. 1970), affiemed, 449 F.. 24 51 (2d Cir. 1972) (certiorari 


——— 
Pa F 


granted), and Farmington Dowel Products Co. v. Forster Mfg. 
Co., 297 F. Supp. 924 (D. Me. 1969), modified, 421 F. 2d 6l 


(lst Cir. 1970), after remand, 436 F. 2d 699 (Ist Cir. 1970), 


are not directly germane to this petition. 


Similarly, this fee application is not predicated 


on the contingent fee contracts that petitioners have entered 


into with each of the plaintiff-representatives in these three 


actions. As will be discussed more fully later in this memo- 
randum (see Section F, infra), however, that contract, which 
would give counsel a fee of 25% of any amounts recovered in 
these actions on behalf of their clients does indicate that 
this application for an award from the Settlement Fund is both 


fair and reasonable. */ 


*/ In some instances, petitioners' contingent fee contract 
calls for more than 25% of the recovery. Since peti- 
tioners will not charge their clients any more than is 
awarded by this court, there is no multiple fee problem 
as there was in Farmington Dowel Products Co. v. Forster 
Mfc. Co., 297 F. Supp. 924 (D.Me. 1969), modifiea 421 F. 
7a 6. (let Cir. 1970), after remand, 436 F.24 699 (ist 
Cir, 1970). 


-6§=- 


157 


B. The Standard To Be Applied By The Court 

In Fixing An Appropriate Attorney's Fee 

By its very nature, this application is addressed 
to the sound discretion of the court. See generally Griffin 
v. County School Bd. of Prince Edward Count, Virginia, a6 2. 
24d 206 (4th Cir. 1966); Green Vv. Transitron Electronic Corp., 
326 F. 2d 492 (lst Cir. 1964); Bell v.- School Bd. of Powhatan 
County, Virginia, 321 F. 2a 494 (4th Cir. 1963); North Drive- 
In Theatre Corp. V.- Park-In Theatres, Inc., 248 F.2d: 232 
(10th Cir. 1957); Rolax v. Atlantic Coast Line R. Co., 186 ,F. 


2d 473 (4th Cir. 1951); Giesecke v. Pittsburgh Hotels, Iinc., 


160 fF. 24 65 (3rd Cir. 1950)> United States v. Anglin & 


Stephenson, 145 F. 2a 622, 630 (10th Cir. $044), And, in lignt 


of the equitabie genesis of the court's authority, the award 
must be reasonable in terms of all the circumstances in the 


case. 


There seems to be little dispute concerning the 


* 
factors to be taken into account by the court .—/ A typical 


a 


*/ The criteria used by the courts are similar to those 
found in Canon 12 of the Canons of Professional Ethics. 
See also Code of Professional Responsibility EC 2-18, 
EC 2-20, ED 2-22, DR 2-106, and DR 2-107. 


a oe oe oe oe oe oe 
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statement of the judicially created standard appears in Angoff 


v. Goldfine, 270 F. 2d 185, 189 (lst Cir. 1959), 


a stockholder 


derivative suit, in which the court stated that the following 


elements should be considered: 


* + *[(T]he amount recovered for the cor- 
poration. the time fairly required to be 
spent on tne case the skill required and 
employed on the case with reference to the 
intricacy, novelty and complexity of issues; 
the difficulty encountered in unearthing 
the facts and the skiJl and resourcefulness 
of opposing counsel: -he prevailing rate of 
compensation for those with the skill, ex- 


perience and standing of the athorneys, 


accountants or others involvec che contin- ° 
gent nature of the fees, with the accompanying 
risk of wasting hours of work, overhead and 
expenses (for it is clearly established that 
compensation is awarded oniy in the event of 
success); and the benefits accruing to the 


public from suits such as this. 


Similar formulations can be found in numerous other decisions, 


See, e.g., Denney v. Phillips & Buttoroff Corp., 331 F. 2d 


249 (6th Cir. 1964), certiorari denied, 379 U.S. 


831 (1964); 


Fox v. Glickman Corp., 253 F. Supp. 1005, 1015 (S.D.N.Y. 


1966); Cherner v. Transitron Electronic Corp., 221 fF... Supp: 


55 (D. Mass. 1963), affirmed sub non., Green v. Transitron 


Electronic Corp., 326 F. $a 492 (Ist Cir..1964) 


a 


Perlman 


vy. Feldmann, 160 F. Supp. 310 (D.C. Conn. 1958); Cape Cod 
Food Products, Inc. V. National Cranberry Association, 119 
F. Supp. 242 (D. Mass. 1954); In re Osofsky, 50 FF. 2a 925 
(S.D.N.Y. 1931); Matter of Potts, 213 App. Div. 59, 209 N.Y. 


Supp. 655 (4th Dep't 1925), affirmed without opinion, 241 


N.Y. 593, 150 N.E. 568 (1925). 


The factors enumerated by the Pirst Circuit in 
Angoff have been applied in private antitrust treble damage 


cases similar to the instant actions. For example, in 


a 


Philadelphia Electric Co. V. Anaconda American Brass COo., 47 


Philadelphia Electric CO. Vv» “ie 


®.R.D. 557, 559 (E.D. Pa. 1969), the court, i: the ccurse of 

granting a counsel fee of 25% of the settlement under circum- 
* 

stances almost identical to those now before the court 


stated that the figure was reasonable because 


* * *(1) The abilities and standing of peti- 
tioning counsel are very high. (2) Tne results 
achieved were remarkably favorable to the inter- 
ests of the class-members. (3) The enforcement 
of the antitrust laws in this case was solely 


due to the efforts of the petitioners, as tne 


ee eae ean 


=/ The Philadelphia Electric cease is analyzed in greater 
detail in Section F(l), infra. 


statute of limitations woufd have barred all 
of the claims here involved, but for counsel's 
enterprise and foresight in jiaing clasa ac-- 
tions. (4) The treble-damages feature of 
antitrust recoveries means that counsel can 
be generously paid without actual “cost" to 
the claimants; i.e., the fees of counsel 
merely reduce a windfall. 


Even a cursory examination of the decided cases 
makes it clear that the question of what constitutes a rea~ 
sonable fee in a particular case is a multi-faceted one. It 


does not depend upon a simple multiplication of a reasonable 


rate of compensation by the number of hours devoted to the 


case by counsel. This was recognized in the Southern District 


of New York in Woodbury v. Andrew Jergens Co., 37 F.2d 749 
(S.D.N.¥. 1930), when the court stated: 


The value of a lawyer's services is not 
measured by time or labor merely. The prac~ 
tice of law is an art in which success depends 
as much as in any other art on the application 
of imagination--and sometimes inspiration--to 
the subject-matter. The exercise of these 
faculties may occur at any stage in a case, 
though their influence on the course of the 
proceeding may not be established tiik its 
outcome. In order, therefore, accurately to 
chancer the value of a lawyer's services, one 
must almost always examine them in the light 
of the event. 
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Id. at 759. See also Powell v. Pennsylvania RoR (CO., 267 2. 


eee 
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24 241, 245 (3d Cir. 1959); Epstein v. Weiss, 1971 CCH 


Securities Law Reports 492,938 (E.D. La. 1970). 


The question of what constitutes a reasonable fee 


simply is too complex to be resolved in terms of the amount 
of time the attorney invests in the particular matter. See 
Freeman v. Ryan, 408 FP. 24 1204 (D.C. Cir. 1968); McKittrick 
v. Gardner, 378 F. 2d 872, 875 (4th Cie. 1967); Fex v. 
Glickman Corp., 253 F. Supp. 1005, 1015 (S.D.N.¥. 1966)... AS 
a prominent commentator on the subject of attorneys' fees 
has put it: 
* * * One thousand plodding hours may be 
far less productive than one imayinative, 
brilliant hour. A surgeon who skillfully 
performs an appendectomy in seven minutes 
is entitled to no smaller fee tnan one who 
takes an hour; many a patient would think 
he is entitled to more. 
Hornstein, Legal Theraupeutics: The "Salvage" Factor in 
Counsel Fee Awards, 69 Harv.L.Rev. 658, 660 (1956). A New 
York State court expressed the same sentiment when it stated: 
* * * [T]he real value of an attorney's 


services may be the result of his thought 
about the legal questions involved, while 


t 
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away from his office, at home, or else- 
where. An idea thought out in bed at night 
may be the most valuable part of an attor- 
ney's services, and may constitute a solu- 
tion of the vital question involved in a 5 
litigation. * * * I do not think items as to 
“ime actually employed in work on the case 


are of much importance. It is the apilityv 
of the attornev and his cacacity and success 
in handling large and important matters and 
in commanaing large fees thereror, tne amount 
involved and the result onptainec, wnhicn are 


of prime importance in determining what con- 
———- 3 > ~ 
Stitutes a just and reasonable cnarge. 


Matter of fotts, 213 App. Div. 59, 62, 209 N.Y. Supp. 655, 
658 (4th Dep't 1925), affirmed without opinion, 241 N.Y. 


593, 150 N.E. 568 (1925) (emphasis added). 


On occasion, of course, a consideration of some 
of the factors suggested by the courts may lead to an award 
that compensates the attorney at what may appear to be a 
very handsome rate, one that even may be beyond what he might 
command had he been retained on an hourly basis cere than 
under a contingent fee agreement. But, as will be discussed 
in greater detail below (see Sections D, E, infra), this 
simply may reflect the need to provide incentives to further 
certain policy objectives and be a recognition of the economic 


"facts of life" of the legal profession. 


In addition, slavish adherence to a simplistic 
so-many-dollars-per-hour compensation approach may have dele- 


terious side effects. As Professor Hornstein has remarked: 


* * * [W]jhen hours become a criterion, 
economy of time may cease to be a virtue. 
Inexperience, inefficiency, even incompe- 
tence will be rewarded. Expeditious 
termination of litigation will be discou- 
raged--to the great cost of all concerned, 
including the state. 


Legal Therapeutics" The "Salvage" Factor in Counsel Fee 


Awards, 69 Harv.L.Rev. 658, 660-61 (1956). Judge Wyzanski, ° 


clearly recognized this possibility in Cape Code Food Pro- 


ducts, Inc. v. National Carnberr Association, 119 F. Supp. 
242 (D. Mass. 1954), a private antitrust action that resulted 
in a jury verdict in the amount of $175,000. In fixing a 
reasonable attorney's fee under Section 4 of the Clayton Act, 


he stated: 


* * * The rate is the free market price, 
the figure which a willing, successful 
client would pay a willing, successful 
lawyer. Sometimes the figure may seem 
high. But so far as price is determined 
by unique excellence and by social use- 
fulness, the advocate is especially 
worthy of large recompense. His brevity 
may reflect extraordinary gifts and thus 
in itself be indicative of merit. * * *And 


his simplicity of presentation may be a 
proof not of the problem's lack of diffi- 
culty, but rather of his unmatched native 


quality. 
zx kek 


Unless excellence in the trial lawyer 
is properly recompensed, the best men will 
not spend their time in court, and thus 
there will dry up the most essential 
sources of an independent bar. 


Only two countervailing arguments have 
been advanced (implicity rather than expli- 
city, to be sure) by opposing counsel in the 
case at bar. The first is that the time 
spent by plaintiff's counsel in preparation 
amounted to a total cf only 597 hours, and 
second, that plaintiff's chief counsel has 
been at the bar only slightly less than 
seven years. But the very economy of coun- 
sel's methods and his youth are perhaps the 
most significant hall marks of an outstanding 
talent. 


° 


Id. at 244. 
The remainder of th’s memorandum will establish 
that the award of fees requested by petitioners is fair and 


reasonable in light of the considerations that traditionally 


have been deemed relevant by the courts. 


The formal petition to which this memorandum is 
appended outlines in detail the relevant facts concerning two 


of the considerations typically mentioned by the courts--the 


j 


time and effort expended and to be expended by counsel— and 


ee A RRS 


*/ Affidavit of David Berger, Esq., q's 40-42. 


. * © * * ‘ . . 
their special expertise~/ in the field ot law involved in 
the action. Thus, no purpose would be served by reviewing 


these matters herein. 


It should be pointed out, however, that petitioners 
are members of a professional association of limited resources 
that has been obliged tc devote itself to the instant actions 
for significant periods of time under conditions that have re- 
quired its professional and non-professional staffs to work 
numerous nights, weekends, and holidays. In addition, other’ 
remunerative professional opportunities have been turned 
aside in order to discharge the responsibilities petitioners 
have undertaken by instituting these actions. Somewhat 
ironically it is petitioners’ special expertise as plaintiffs’ 
antitrust lawyers and the pragmatic pressures on it that have 
resulted in the efficient use of lawyers and paralegal person- 
nel so that the number of hours has been kept within bounds 
anc. not been allowed to balloon into the type of formidable 
totals that are common in attorney fee petitions. These 


factors, coupled with the highly contingent nature of these 


rT 


*/ Affidavit of David Berger, Esq., {'s 38-39. 
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actions also have deterred petitioners from incurring expenses 


in a cavalier fashion, which would burden the class members' 
recovery in the event of a successful denouement of this 
litigation. It is submitted that these elements provide an 
excellent illustration of why the question of what constitutes 
an appropriate counsel fee requires an analysis of several 
factors and lends substance to the Fourth Circuit's observa- 
tion that "charges on the basis of a minimal hourly rate are 
surely inappropriate for a lawyer who has performed creditably 
when payment of any fee is so uncertain." McKittrick v. 


Gardner, 378 F. 2d 872, 875 (4th Cir. 1967). 


Cy The Fee Requested By Petitioners Is Fair A 
And Reasonable In Light Of Tne Success They 
Have Achieved And The Benefits The Litiga- 
tion Has Produced For The Class Mempers 
Perhaps the factor given the heaviest emphasis by 


the courts is whether the attorney has been successful as 


evidenced by the benefit he has produced for those who stand 


to gain from the action. See, e€.g., Angoff v. Goldfine, 270 


F.2d 185 (lst Cir. 1959); Pergament v. Kaiser-Frazer Corp., 
224 F.2d 80 (6th Cir. 1955); United States v. Moulton & Powell, 


188 F.2d 865 (9th Cir. 1951); Thomas v. Peyser, Lis Fi2a 369 


(D.C. Cir. 1941) See also O'Hara v. Oakland County, 136 F.2d 
152 (6th Cir. 1943); Globus, Inc. v. Jaroff, 279 F. Supp. 807 


(S.D.N.Y¥. 1968); 7A Wright & Mille: , Federal Practice and Pro- 


cedure, §1803. As one member of this court put it recently: 


"(T]he prime factor in evaluating fee applications for cluss 
representatives is the benefit rendered to the class, not 


merely the number of hours logged. Fercodani v. Riker Maxon 
Corp., 1972 CCH Securities Law Reports {93,337 (S.D.N.Y. 1972) 
{emphasis added]. See also Epstein v. Weiss, 1971 CCH Securi- 
ties Law Reports 92,938 (E.D. La. 1970) ("The crucial babes 

is success since the court makes an award only when the litiga- 
tion is successful."); Derdiarian v. Futterman Corp., 254 F. 
Supp. 617, 620 (S.D.N.Y¥. 1966) ("The amount of recovery rather 


than the time spent is the prime factor.") Indeed, in many 


of the cases a substantial portion of the court's opinion is 


devoted to defining or measuring the benefit in order to pro- 


vide a basis for computing the attorney's fee. See @.g., 


Pergament v. Kaiser-Frazer Corp., supra; Angoff v. Goldfine, 


supra; In re Continental Vending Machine Corp., 318. Supp. 
421 (E.D.N.Y¥. 1970); Zenn v. Anzalone, 46 M.2d 378, 259 Nevws. 


v 
2d 747 (Sup. Ct. 1965). Not only does the benefit produced 


provide insight into the quality of the work done and the 
expertise of counsel but it also sheds considerable light on 


what constitutes an appropriate level of compensation. 


é 
) 
¥ 
a In the instant actions the petitioners have been 
extraordinarily successful and have benefited tne members of 
@ the three classes they have represented in significant ways 
The extent of this can readily be appreciated by examining 
the terms of the proposed settlement. It calls for the pay-. 
i | ment of $10,000,000 over a period of approximately four years 
in the following installments: $2,900,000 upon entry of the 
a final judgment; $2,900,000 plus interest on January 15, 1973; 
: $2,900,000 plus interest on January 15, 1974; $325,000 plus 
interest on Jaruary 15, 1975; and $975,000 plus interest on 
January 15, 1976. The interest will accrue on the unpaid por- 
tion o te Settlement Fund from the date the judgment is 
entered at the extremely favorable rate of 1% above the prime 
interest rate. Assuming that a prime rate of 5% prevails 
throughout the period, the $10,000,000 Settlement Fund will 


be augmented by interest in tne amount of $695,452 for a 


~ 


* 
total monetary recovery for the classes of $10,695,452.—/ 


There is another facet to the settlemen: achieved 
by petitioners that demonstrates their success in conducting 
this litigation and it is relevant to appraising the benefit 
they have secured for the class members as well as the value 
ef the services rendered. As a result of petitioners' skill- 
full negotiating efforts, the distribution of the Settlement 


Fund will be effected in a manner that is uniquely equitable 


and shows that great care was expended in assuring the fair . 


treatment of as many of the customers of defendants' services 
as possible. In the first place, paragraph 2 of Settlement 
Order No. 1 defines the beneficiary classes in extraordinarily 
broad terms that embrace virtually anyone who has suffered dam- 


age as a resilt of the antitrust violations alleged in these 


actions.’ 

*/ The petitioners’ request for fees in the amount of 25% 
does not extend to the interest that will accrue on 
the unpaid balance of the Settlement Fund between the 
entry of judgment and January 15, 1976. In reality, 
therefore, they only seek 23.3% of the money recovered 
for the classes through this settlement. Moreover, 
petitioners' fee will be paid in installments and they 
will not receive all of it until January 15, 1976. 


#37 Day instrumentalities of the federal government and 
residential customers have been omitted from the three 
classes. i 


As a result many more c.uaimants will be able to share in 


the Settlement Fund than otherwise might be the case. 


In a related vein, the settlement covers the eleven- 
year period between 1957 and 1968. Most settlements of 
private antitrust cases only embrace a four-year period.2/ 
Because of the significantly greater length of the settle- 
ment in the present actions, the number of those who will 
benefit from it is substantially higher than is typical. 
Even if the action had gone forward in the face of the risks. 
of a full trial on the merits and defendants' liability had 
been established, statute of limitation constraints may well 
have sharply reduced — number of class members who would 
have benefitted from the action, particularly since there is 


LL 


of Philadelphia v. Interpace Como. (GE.Ds 
Pa. C.A. 43008) (concrete pipe); City of Philadelpnia 7. 


General Host Corp., (E.D. Pa. C.A. 68-704) (Bakery Pro- 
ducts) ; Philadelphia Housing Authority v. American 
Radiator & Standard Sanitar Carp., (oeD. Pace eRe 41- 
774) (plumbing fixtures); City of Philadelphia v. Morton 
Gait Co,, (B.D. Pa. C.Ai 33-781) (rock salt); School 


ee 


District of Philadelphia v. Harper & Row Publishers, Inc., 
N.D. tlle, Cok. Be & 2168) (library pooks); Regal-Tyson, 
Inc. v. Globe Ticket Co., (Ty) Bas eee SS 221) (tickets) . 
See also Philadelphia Electric Co. v. Anaconda American 
Brass Co., 47 F.R.D. 557 (E.D. Pa. 1969) (copper pipe, 6 


years). 
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no basis in the existing record for extending the normal treble 
damage action limitations period by invoking the notion of 


fraudulent concealment. 


Moreover, counsel for at want one of the defen- 
dants vehemently asserts that its client did not engage in 
any untoward conduct after 1961. If that line of defense 
were pursued, it would pose great difficulties for anyone 
seeking to recover improper charges during that period. And 
even those asserting claims for the years 1957 to 1961 either 
would have to present documentation thereof, an undertaking 
that would be difficult in many cases because the passage of 
time may have ooeaiwed ina scattering or destruction of the 
relevant records, or they would have to establish their rights 
on the basis of the defendants' record, a process that would 
be slow, uncertain, and expensive. All of these claimants 
are safely embraced by the settlement negotiated by petition- 


ers. 


The quality of the settlement also may be measured 


by the fact that, in response to the legal notice, class mem- 


bers have interposed 14,079 sworn claims. After all challenges 
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to those claims are resolved, Petitioners estimate that the 


transactions covered by the settlement will approximate 


* 
$310,000,000,— a figure that does not exciude federal excise 


; 


tax. Thus, not only is the settlement figure impressive 
simply in terms of its dollar amount, one that probably could 


not have been augmented without undertaking the very substan- 


) 


tial risks of further litigation discussed later in this 


el 


é : 
ai 


memorandum (see Section E, infra), but it represents, without 


} 
3 


interest, approximately 3.23% of the dollar amount of the 


( 


t 


services purchased by the claimants over an 11-1/4 year period,**/ 


a percentage that compares very favorably with settlements 


’ 


reached in other private antitrust cases. It is interesting 
to note that had the settlement period been the normal four 
rather than 11-1/4 years and the dollar amount of the services 


purchased and number of Cciaimants been proportionately reduced, 


= 


the Settlement Fund would represent approximately 9.08% of 


the cost of the services purchased from defendants by claimants 


j 
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*/ This figure represents a rough estimate of what the 
final total of acceptable claims will approximate 
after challenges have been resolved. 


*#*/ With the 8% excise tax excluded, the total claims 

— would equal approximately $285,200,000 and the re- 
covery would represent 3.51% for 11-1/4 years of 
transactions or 9.87% of transactions over a 4-year 
period. 
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during a four-year period.— 
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Another element that should be taken into account, 


ead 


both in measuring the benefits produced by the petitioners' 


~~ 


efforts and in evaluating the fairness of the settlement 


ww a 


they have achieved, is that the defendants have been required 


a) 


to bear the expense of notifying the members of the three 


x 


classes of the pendency of the action and the proposed settle- 


a 


ment. This has accomplished two things. First, it has re- 


c= 


lieved the classes, and therefore the Settlement Fund, of a 


ae [ oe 
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significant expense item. Second, it has resulted in a notice- 
giving process of the highest informational quality, employing 
both first class mail addressed to virtually all of the defen- 
dants' current customers and the publication of notice in both 
the New York Times and the Wall Street Journal (including all 
regional editions) once a week for three consecutive weeks, 
with the notice being approximately one-eighth of a page in 


size. There can be no doubt that the caliber and effectiveness 
ee 


*/ In the Concrete Pipe and Library Books cases the corre- 

™~ sponding figures were approximately 7.1% and 9.2% 
respectively. In Bakery Products it was 15.7% and in 
Copper Pipe 16.5%. 
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of this notice procedure is directly responsible for the 
large number of claims--approximately 14,079--that have been 
Made against the fund. 
? 

Only brief ienkton will be made at this juncture, 
Since its significance is explored in greater detail later 
(see Section D, infra), of yet another form of "benefit" 
produced by petitioners' efforts. That is the benefit to 
the public achieved through the priv: enforcement of the 
antitrust laws in a context that otherwise might have gone 


unremedied because of the economic realities of the situa- 


tion and the special hazards of this litigation. 


In evaluating the various benefits described above, 
it must be remembered that they were produced entirely by 
the professional diligence and foresight of the petitioners. 
tone ot the individual actions or state-wide class actions 
that had been instituted against these defendants, even if 


successful, would have protected the members of the three 


classes covered by the agreement now before the court. Indeed, 


the stark fact is that no one was interested in looking after 


the members of the three national classes of purchasers of 


accredited central station protection services other than 
petitioners who, in order to assert the rightsyvof their 
clients in the only economically feasible manner available, 
conceived of instituting and then prosecuted these three 


national class actions. 


In considering this application for fees, it must 
be remembered that everything that is being recovered in 
these cases represents a windfall for the trousands of members 
of the plaintiff classes and a recapturing of improperly ob- 


tained profits by the defendants--goals that would have been 


* 
impossible without Petitioners' efforts.—/ Every dollar that 


will be distributed to the class is a dollar that they would 


not have received but for petitioners' ingenuity, expertise, 


*/ The court must remember that defendants are not free to 
“engage in predatory price practices to the detriment of 
* * * individual consumers and then claim the freedom to 
keep their ill-gotten gains whicn, once lodged in the 
corporate coffers, are said to become a 'pot of gold' 
inaccessible to the mulcted consumers because they are 
many and their individual claims small." In re Antibiotic 
Antitrust Actions, 333 F.Supp. 278, 282-83 (S.D.N.Y. POFL)'. 


See also Caty of Philadelphia v. American O11 Co., 53 
P.R.D. 45 (D.N.0. D971). 
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and indefatigable effort. But for counsels' instituting 


these three class actions prior to the running of the statute 


se 


om 


of limitations, none of defendants’ subscribers who are rep- 
resented in these cases would have received anything. The 
fact is that most of the ne class members--the many 
thousands who now so eagerly seek to participate in the 


settlement petitioners have secured for them--have been 


sleeping on their right for years .—/ A few of the vigilant 


customers have taken care of themselves by instituting indi- 


ts 


vidual actions. Other major purchasers who knew the facts 


6 


os 


chose to do nothing, apparently having no stomach for 


? 


protracted litigation or little faith that it would succeed, 


or because of other reasons. 


Perhaps many of the members of the classes now 
represented by petitioners have been lethargic because they 
had no knowledge of their potential rights against the defen- 
dants. But even if they did, they probably would have con- 


cluded that asserting their rights would not be economically 


; 
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*/ As to windfalls and sleeping beneficiaries, see Blau 


nestor 
a v. Rayette- Faberge, Inc., 389 F.2d 469, 474 (2d Cir. 
: u 3 1968). ha 
i a 


fruitful in light of the cost and uncertainty of doing so. 
This possibility is clearly demonstrat d by the affidavits 
accompanying this petition. In some cases, no doubt, puta- 
tive claimants have stayed their hands in order to protect 
other commercial relationships they may have with the defen- 
dants or because it might have rendered them vulnerable to 


countercharges of violations of the antitrust laws. 


But petitioners and their clients have acted! And 
in doing so <aey have benefited everyone in the three classes 
covered by.the proposed settlement, regardless of what moti- 
vated their inactivity. It, therefore, seems highly appro- 
priate for any member of those classes to disparage 
petitioners' efforts, or to object to their request for 
adequate compensation from a fund that they created for 


the benefit of all. 


D. The Fee Requested By Petitioners Is Fair 
Rnd Reasonable Because The Institution Of 
The Actions Now Before The Court For Set- 
tlement Was In The Public Interest Anda 


Actions Like It Should Be Encouraged 


One of the crucial elements, and in some contexts 
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the dominant consideration, in ascertaining a reasonable 
attorney's fee is whether the action can be said to have 
furthered the public interest. This factor has been par- 
ticularly well developed by the federal courts in the 
securities regulation field. The most significant recent 
Supreme Court decision on the subject is Mills v. Electric 
Auto-Lite Co., 396 U.S. 375 (1970), which was a combined 
derivative and class action under the Securities Exchange 
Act of 1934. Plaintiff sought an injunction against defen- 
dant's voting certain proxies that allegedly had been 
obtained by means of a misleading solicitation. The case 
reached the Supreme Court on an interlocutory appeal that 
focused on questions of liability and causation. After 
veiakwtine the district court's grant of partial summary 
judgment in favor of the seeieie, the Court considered 
the question of an interim seard ot litigation expenses and 
reasonable attorneys' fees. It was not troubled by the fact 
that the action would not produce a monetary recovery from 
which the fees could be paid. Rather, the Court focused on 
the importance of vindicating the policies embedded in the 


federal statute. It stated: 


In many suits under §14(a), particularly 
where the violation does not relate to the 
terms of the transaction for which proxies 
are solicited, it may be impossible to assign 
monetary value to the benefit. Nevertheless, 
the stress placed by Congress on the impor- 
tance of fair and informed corporate suffrage 
leads to the conclusion that, in vindicating 
the statutory policy, petitioners have rendered 
a substantial service to the corporation and 
its shareholders. * * * Whether petitioners 
are successful in showing a need for signifi- 
cant relief may be a factor in determining 
whether a further award should later be made. 
But regardless of the relief granted, private 
stockholders' actions of this sort "involve 
corporate therapeutics," and furnish a bene- 
fit to all shareholders by providing an 
important means of enforcement of the proxy 

fs ‘statute. To award attorneys' fees in such a 
suit to a plaintiff who has succeeded in 
establishing a cause of action is not to sad- 
dle the unsuccessful party with the expense 
but to impose them on the class that has bene- 
fited from them and that would have had to pay 
them had it brought the suit. 


Id. at 396-97.*/ Other cases involving the federal securi- 


ties 


r Company, 435 F.2d 1223 (10th Cir. 1970); Escott v. Barchris 


acts include the following: de Haas v. Empire Petroleum 


LT 


af 


The Supreme Court's reference to "corporate therapeu-~- 
tics" stems from the important article, Hornstein, 
Legal Therapeutics: The "Salvage" Factor in Codinsel 
Fee Awards, 69 Harv.L.Rev. 658 (1956), which presaged 
the Supreme Court's recognition of the public interest 
factor in Mills by stating that “public policy consic- 
erations * * * require ‘a flavor of generosity.'" Id. 
at 681. 
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Construction Corp., 340 F.2d 731 (2d Cir. 1965); Smolowe v. 
Delendo Corp., 136 F.2d 231 (2d Cir. 1943), certiorari 
denied, 320 U.S. 751 (1943); Epstein v. Weiss, 1971 CCH 
Securities Law Reports 492,938 (E.D. La. 1970); Berland v. 
Mack, 48 F.R.D. 121 (S.D.N.¥. 1969); Dolgow v. Anderson, 
43‘F.R.D. 472 (E.D.N.Y. 1968). See also Angoff v. Goldfine, 
270 F.2d 185 (lst Cir. 1959) (derivative suit); Pergament v. 
Kaiser-Frazer Corp., 224 F.2d 80 (6th Cir. 195%) (derivative 
suit). 


e 


The philosophy articulated by the Supreme Court 


: 


in Mills has been applied in a wide spectrum of situations 


* 
outside the federal securities ‘ein amet For example, Newman 


eS 
. 


*/ One writer has advocated the broad use of attorney fee 
awards to encourage private litigation furthering the 
public interest in a variety of contexts: . 


: ‘ } : 
we ‘Es ‘= 


The broader impact of Mills lies in its 
"benefic" language augmented by the simulta- 
neous adoption of the suprcrtive therapeutics 
principle. "Legal therapeutics" is essentially 
a restatement of the deterrents theory with 
the emphasis switched from public to private 
action. It confronts the problem of prohibi- 
tively high litigation costs, and as such need 
not be limited to corporate finance or stock- 
holder's suits. Hornstein's corporate world 
(Continued) 
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Vv. Pi Park Enterprises, Inc., 390 U.S. 400 (1968), involved 


a class action to obtain injunctive relief against racial 


discrimination. In discussing the propriety of awarding 
? 
attorney's fees the Supreme Court pointed out that the ac- 


tion had been brought under the portion of the Civil Rights 
Act of 1964 providing for injunctive, rather tnan damage 
relief, which made it necessary to provide an incentive so 
that private citizens and lawyers would use the courts to 
effectuate the purpose of the statute. According to the 


Court: 


* * * T£ successful plaintifis were rou- 
tinely forced to bear their own attorneys ' 
fees, few aggrieved parties would be ina 
position to advance the public interest by 
invoking the injunctive powexs of the 
federal courts. Congress therefore enacted 
the provision for counsel fees--not simply 


ee 


(Continued) 

*/is nothing but a microcosm of the society- 
wide effects of the traditional rule and 
if successful litigation to enforce the 
law makes for a better corporate world, 
it also makes for a world of viable civil 
rights, more consumer protection and less 
air pollution. 


Comment, The Allocation of Attorney's Fees After Mills 
v. Electric Auto-Lite Co., 38 U.Chi.L.Rev. 316, 329° (19:71). 
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to penalize litigants who deliberately ad- 

vance arguments they know to be untenable 

but, more broadly, to encourage individuals 

injured by. racial discrimination to seek 

injunctive relief under Title II. 

Id. at 402. 

Of course, the Newman case itself involved the appli- 
cation of a statutory ri to attorney's fees. However, its 
philosophy of providing encouragement to private litigants 
who seek to effectuate public policies has broader scope and 
has been applied in litigation challenging racial discrimina- 
tion in situations in which there is no statutory provisiorf 
for fees. Thus, in Lee v. Southern Home Sites Corp., 444 F, 
2d 143 (Sth Cir. 1971), a suit under 42 U.S.C. §1982 against 
a real estate developer who allegedly refused to sell plain- 
tiff a lot because of his race, Judge Wisdom interpreted tne 
Mills principle as "resting neavily" on its acknowledgment of 
Pete *. 

"overriding considerations"--"that private suits are necessary 
to effectuate congressional policy and that awards of attor~ 
ney's fees are necessary to encourage private litigants to 
initiate such suits." Id. at 145. See also Bradley v. School 
Board of City of Richmond, Virginia, 53 F.R.D. 28) ICE eDie) Vas 


1971) (class action against racial segregation in public 


“92. 
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schools); Comment, The Allocation of Attorney's Fees After 


* 
Mills v. Electric Anto-Lite Co., 26°U. HEE Rev. S16 (1971) .-/ 
Parenthetically, i« should be noted that in cases such as 
Newman and Lee the attorney's fee is assessed against the 


defendant, rather than paid out of a fund created by the 


efforts of plaintiff's counsel as will be true in the instant 


A number of courts have reinforced the importance 
of encouraging private litigants to vindicate ‘public wrongs ° 
by suggesting that the fees awarded be particularly generous. 
This point was made by Judge Weinstein in Dolgow v. Anderson, 
43, F.R.D. 472, 494-95 (E.D.N.Y. 1968), a securities regulation 


Case: 


i 


*/ Two significant state cases in which the importance of 
awarding counsel fees when no fund is created but a 

public policy objective is frrthered are: >osch Vv. 
Meeker Cooperative Light & Power Association, 25/7 
Minn. 362, L01 N.W. 2a 423 (1960) and Asrams v. Tex- 
tile Realty Corp., 97 N.Y.S. 24 492 (Sup.ct. 1949). 
Both cases are derivative suits challenging allegedly 
ultra vires corporate acts. In tne Minnesota case, 
the court does require that tnere also be a "“substan- 
tial benefit" to the corporation in order to prevent 
encouraging trivial litigation. In the New York case, 
however, the allegedly ultra vires act apparently 
would have benefited the corporation and the security 
holders. 
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In some areas of the law, society is 
dependent upon "the initiation of lawyers 
for the assertion of rights" * * * and 
maintenance of desired standards of con- 
duct. The prospect of handsome compensa~ 
tion is held out as an inducement to 
encourage “lawyers to bring such suits. 

x * * The instant case presents a classic 
example of such a lawsuit. Quite obviously, 
a major incentive to forceful prosecution 
is the substantial counsel fee plaintiffs ' 
attorney believes he may be awarded if he 

is successful. 


The same point was forcefully put in Smolowe v. Delendo Corp., 
196 P.Fd 231, 241 (20 Cre. 1943), certiorari denied, 320 U.S. 
751 (1943), as follows: "Since in many cases such as this’ 
the possibility of recovering attorney's fees will provide 

the sole stimulus for the enforcement of §16(b) (of the Securi- 
ties Exchange Act of 1934), the allowance must not be too 
niggardly." Similar sentiments were expressed in Murphy v. 
North American Light & Power Co., 33 F.Supp. 567, S71 (S.D. 
N.Y. 1940). See also Berland v. Mack, 48 F.R.D. 22%, L27 


(S.D.N.Y¥. 1969). 


This attitude is not peculiar to securities regula- 


tion litigation. For example, in In re Osofsky, 50 F.2d 925 


(S.D.N.Y. 1931), a bankruptcy proceeding in which the attorneys 
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had succeeded in producing assets for the estate, the district 
court analogized their work to salvage at sea and stated: 
In salvage cases courts have wisely come 
to think that, as a matter of public policy, 
it is necessary to give such adequate reward 
to a successful salvor as will make others tc 
whom salvage situations are presented inter- 
ested in attempting salvage operations. There 
must always be a flavor of generosity in the 
awards to success in order that an appetite 
for effort may be stimulated. 
This attitude involves a wise public pol- 
icy and is as beneficial to ship owners, cargo 
owners, and underwriters in admiralty law as a 
similar attitude is to creditors in bankruptcy » 
proceedings. 


Id. at 927. 


The circumstances in the instant actions are closely 
analogous to those in Osofsky. The imminent running of the 
statute of limitations coupled with the practical considera- 
tions articulated in the affidavits accompanying this Petition 
that made it impossible for the members of the class who are 
represented by petitioners to pursue the defendants on their 
own, the efforts of petitioners and their clients in these 


cases certainly can be thought of in terms of the "salvage" 


metaphor. See also In re Universal Lubricating Systems, Inc., 
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165 F.2d 664 (3d Cir. 1948); Silver v.. Rosenberg, 139 F.2d 
1020 (2d Cir. 1944). 


The wide applicability of the policy favoring gene- 
rous compensation to attorneys who promote the public interest 
is further illustrated by Freeman v. Ryan, 408 F.2d 1204 (D.C. 
Cir. 1968). In this case the petitioning attorneys were coun- 
sel for a class of non-nearby milk produc2rs in an action that 
succeeded in declaring invalid a nearby differential prov-_sion 
in the New York-New Jersey Milk Order issued under the Agricul- 
tural Adjustment Act. The appellate court authorized fees of 
$185,000, plus out-of-pocket expenses, to be paid froma 
$550,000 fund createc by the litigation--an award of approxi- 
mately one-third of the amount retrieved. The court did this 
even though much of the key research has been undertaken by 
the court itself and the lawyers seeking the award had contri- 
buted to the sharp tone of the proceedings. The District of 
Columbia Court of Appeals justified its action as follows: 

Our objective is to proceed in accordance 
with equitable principles so as to reward the 


attorney whose service in stopping an unautho- 
rized payment has been of benefit to the class 


of private persons involved, and to the pub- 
lic interest in observance by administrative 
and executive officials of statutory limita- 
tions on their authority. 


Id. at 1206. 


All of the foregoing is directly applicable to the 
actions that provide the backdrop to this petition. It is 
beyond debate that providing an environment that encourages 
private antitrust actions such as these is a keystone in the 
congressional plan for enforcing the statutory proscriptions 
relating to anti-competitive conduct. Just a few weeks ago,. 

State of Hawaii v. Standard Oil Co. of California, 40 Law 


in 


Week 4246, CCH Trade Regulation Reports "73,862 (1972), the 


Supreme Court noted the congressional policy encouraging the 


work of "private attorneys-general." The Court has spoken in 
this tone before. See, ©-9-, Fortner Enterprises, Inc. V- Uso 
Steel Corp., $94 U.S. 495, 502 (1969) ("Congress has encouraged 
private antitrust litigation not merely to compensate those who 
have been directly injured but also to vindicate the important 
public interest in free competition."); Perma Life Mufflers 
Inc. v. International Parts Co., oo. Uso. 134, LSS. (2968) 
(characterizing private suits as a “bulwark of antitrust en- 


forcement"); Minnesota Mining & Mfg. Co. Vv. New Jersey Wood 


Finishing Co., 30% U.S. 311, 318-29 (1965) ("Congress has ex- 
pressed its belief that private antitrust litigation is one 
of the surest weapons for effective enforcement of the anti- 


trust laws"). 


Later in its opinion in State of Hawaii, the Court 
made it clear how important both the class action and the 
availability of attorney's fees are to the execution of the 


policy promoting private attorneys-general: 


* * * Rule 23 of the Federal Rules of 
Civil Procedure provides for class actions 
which may enhance the efficacy of private 
actions by permitting citizens to combine 
their limited resources to achieve a more 
powerful litigation posture. - * Sine 
fact that a successful antitrust suit for 
damages recovers not only the costs of the 
litigation, but also attorney's fees, 
should provide no scarcity of members of 
the Bar to aid prospective plaintiffs in 
bringing these suits. 


In reality two types of benefit have been produced 


by the cases before the court. The first, of course, is 
the benefit represented by the settlement, which will inure 
to the members of the class. The second is of a more subtle 


character. It is the benefit to all who currently use 
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defendants' services or who may use them in the future. 

This group will benefit by defendants’ recognition that the 
course of conduct that gave rise to these class actions can 
subject them to serious financial liability. Most assuredly 
the instant actions have provided a significant deterrent to 
anti-competitive conduct. Taken one step further, the bene- 
fits to be derived from this litigation will be realized by 
all members of the consuming public who are now a scintilla 
better protected by the antitrust laws. In short, the insti- 
tution and effective settlement of these cases provides a 


o 


classic illustration of the wisdom of Congress in relying on 


private litigation to enforce the antitrust laws. 


Accordingly, in arriving at a reasonable fee in 
the present actions, the court must take account of the fact 
that petitioners were promoting one of the basic enforcement 
policies of the nation's antitrust laws. Indeed, it is only 
through actions such as these that the threat of holding vio- 
lators of the antitrust laws liable for damages becomes credit- 
able so as to provide the desired deterrent against anti- 
competitive conduct. Conversely, therapeutic actions of this 


type become feasible only through the vehicle of the class 


action and only when there is a reasonable prospect of recover- 
ing attorney's fees from the fund created by the litigation 

for those who successfully perservere. See generally Escott 

v. Barchris Construction Corp., 340 P.26 732, T33 (28 Cir. 1965). 
As the Tenth Circuit has recognized in an analogous context, 

it is the combined availability of class actions, derivative 


suits, and awards of attorneys' fees that "allow many small 


ae 


claims to be litigated in the same actio [so that] the over- 
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all size of compensatory damages alone may constitute a 


significant deterrent" to anti-social conduct. de Haas v. 


Empire Petroleum Co., A356 F206 2223, L231. (10em Cir. 2970) « 


The Fee Requested By Petitioners Is Fair And 
Reasonable Because Of The Contingent Nature 
Of Their Compensation, The Special Hazards 
Of This Litisation, Their Special Competence 
In Private Antitrust Litigation Ana The Emi- 


nence Of Counsel tino Oppose Tnem 


Numerous federal courts have stated that a highly 


relevant factor is "the contingent nature of the fees, with 


i 
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the accompanying risk of wasting hours of work, overhead and 
expenses (for it is clearly established that compensation is 
awarded only in the event of success) * * *". Angoff v. 


Goldfine, 270 F.2d 185, 189 (ist Cie. 1959). See also Freenan 
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v. Ryan, 408 F.2d 1204 (D.C. Cir. 1968); McKittrick v. Gardner, 


387 F. 2d 872, 875 (4th Cir. 1967); Powell v. Pennsylvania R.R. 


Co., 267 F.2d 241, 245 (3d Cir. 1959); Harris v. Chicago 
Great Western Ry. Co., 197 F.2d 829, 834 (7th Cir. 1952); 
Epstein v. Weiss, 1971 CCH Securities Law Reports {92,938 
(See) Bs 1970) ; Derdiarian v. Futterman Corp., 254 F. Supp. 
617, 620 (S.D.N.Y. 1966); Fox v. Glickman, 253 F. Supp. 1005 
(S.D.N.Y. 1966); Perlman v. Feldmann, 160 F. Supp. 310 (D.C. 
Conn. 1958); Paris v. Metropolitan Life Insurance Co., 94 F. 


Supp. 356 (S.D.N.¥. 1950). 


The reason why the contingency factor is viewed as 
so relevant was ably stated by Professor Hornstein in his 


leading article, Legal Therapeutics: The "Salvage" Factor 


in Counsel Fee Awards, 69 Harv.L.Rev. 658 (1956), as follows: 


A lawyer's learning, experience, ability, 
and eminence enable him to command higher pre- 
arranged fees than if he were of lesser repute. 
But where the work has already been performed 
on a contingency and crowned with success, 
fair compensation cannot be cut down because 
of inexperience. Similarly, the "difficulty" 
and "time" factors would be important elements 
in a straight fee evaluation. The lawyer on a 
contingency, however, may expend considerable 
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time urging highly meritorious issues and yet 
end up with no fee if he does not confer a 
financial benefit. Where success is a condi- 
tion precedent to comnensation, "hours of time 
expended" is a nebulous, highly variable stan- 
dard, of limited significance. 


Td. at. 660. 2 


The federal courts also have made it clear "that 


successful counsel retained on a contingent-fee basis is en- 
titled to larger compensation than if he had conducted the 


litigation for a fixed fee." Sincock v. Obara, 320 F.Supp. 


1097, 1102 n. 8 (D.C. Del. 1970). See also Philadelphia a 
Electric Co. v. Anaconda American Brass Co., 47 F.R.D. 557, 


559 (E.D. Pa. 1969); Sullivan & Cromwell v. Hudson & Manhattan 
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Corp., New York Law Journal, May 59, 1970, 17-18 (N.Y. Sup.ct.), 


affirmed without opinion, 35 A.D. 2d 1084, 316 N.Y.S. 2d 604 
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(lst Dep't 1970), affirmed without opinion, 29 N.Y. 2d S23, 


372 wi. bs 28-S72) 224 BNL e 24 7S bist). The xeasen for 

being particularly generous to a lawyer who has taken a case 
on a contingent fee basis is a pragmatic one. AS was stated 
in Rolax v. Atlantic Coastline R. Co., 186 F.2d 473 (4th Cir. 


1951), an action under the Railway Labor Act by individuals 
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acainst the railroad and the Brotherhood of Locomotive Firemen 
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and Enginemen to declare an agreement depriving black firemen 


of seniority rights void: 
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* * * The justification here is that plain- 
tiffs of small means have been subjected to 
discriminatory and oppressive conduct by a 
powerful labor organization which was required, 
as bargaining agent, to protect their inter- 
ests. The vindication of their rights neces- 
sarily involves greater expense in the employ- 
ment of counsel to institute and carry on 
extended and important litigation than the 
amount involved to the individual plaintiffs 
would justify their paying. 
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: Id at 481. Other facets of this theme were exposed by the 
same court in McKittrick v. Gardner, 378 F.2d 872 (4th Cir. 


1967) when it said: 
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* * * The effective lawyer will not win all 
of his cases, and any determination of the 
reasonableness of his fees in those cases in 
which his clients prevails must take account 
of the lawyer's risk of receiving nothing 
for his services. Charges on the basis of a 
minimal hourly rate are surely inappropriate 
for a lawyer who has performed creditably 
when payment of any fee is so uncertain. 


Id. at 875. 


The need for a generous award by the court when 


the attorney is proceeding on a contingent fee basis is 


1944 
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especially clear when the economics of the situation require 
him to prosecute his clients' claims on a class or represen- 
tative basis, es the accompanying affidavits make clear. As 
a practical matter, the attorney normally cannot secure a fee 
agreement from each member of the class prior to bringing 
suit. In addition to the obvious difficulties of even iden- 


tifying, let alone communicating with, each member of the 


group prior to suit, there is a threshold obstacle in the 


form of the impropriety of engaging in conduct that would be 
tantamount to the solicitation of clients. Thus, in many e 
instances, the instant actions providing a perfect example, 
the lawyer must proceed on the basis of the contingent fee 
arrangement he has been given by some of the class members, 
whose interest in the fund that may or may not eventually 

be recovered usually will not be significant enough to pro- 
vide him with anything even approaching adequate compensation 
for his efforts. If counsel did not have the prospect of an 
across-the-board award from the fund produced by his success- 
ful efforts, the necessary incentive to assume the role of a 
private attorney general would be lacking and a major weapon 


in the antitrust enforcement arsenal would be blunted. 


The present situation provides an excellent illus- 
tration of why the courts have taken the position that it is 
appropriate to compensate lawyers who have successfully 
undertaken to recover or preserve a fund on a contingent fee 
basis at a level that may exceed what might be deemed an 
adequate level for an attorney working on a fixed fee or a 
retainer basis. At the time petitioners decided to prose- 
cute the claims on behalf of the three classes represented 


by plaintiffs in these actions, the hazards of litigation 


were extraordinary and the prospect of success uncertain. - 


Ironically, they could not even predict whether these cases 


would occupy their attention for ten days or for ten years. 


From the very beginning petitioners knew that they 
would be confronted by a number of threshold challenges to 
the viability of the actions that might cut them off at a 
very embryonic point in ein litigation. First, there was a 
substantial question whether the applicable statute of limi- 
tations barred the claims of the class representatives as 
well as the class members. This challenge to petitioners' 


actions came very early in the form of a motion for partial 
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summary judgment that was resolved in favor of the represen- 
tative plaintiffs and the members of the classes only after 

a denial of certiorari by the United States Supreme Court, 

400 U.S. 828 (1970), following a determination by the district 
court, 304 F.Supp. 279 (S.D.N.Y. 1969), and the Second Cir- 
cuit, 426 F.2d 850 (2d Cir. 1970). The limitations issue was 
both difficult and unique so that che eventual success could 


not have been predicted with confidence. 


Having overcome that initial hurdle, petitioners, * 
faced another risk they had anticipated at the time they 
instituted these actions--a challenge to the right to main- 


tain these cases on a national class action basis under 


Federal Rule 23. One of the most difficult obstacles peti- 


tioners knew they would have to surmount was the argument 

that the classes defined in their complaints did not qualify 
under subdivision (b)(3) of the rule. That portion of Federal 
Rule 23 authorizes a class action when the "questions of law 
or fact common to the members of the class predominate over 
any questions affecting only individual members, and that a 
class action is superior to other available methods for the 


fair and efficient adjudication of the controversy." 


mo @, 


Counsel anticipated that their actions would be 
challenged by defendants on one or more of the following 
grounds: (1) that the common issues did not predominate 
because each member of the three classes had sustained 
different damages and that these individual issues render- 
ed the class action mechanism inappropriate; (2) that the 
class action was not "Superior to other available methods" 
because under Rule 23(b) (3) (A) and Rule 23 (b) (3) (B), 
numerous individual jibticne already had been instituted, 
thereby giving color to the argument that class members 
had a significant interest in controlling the prosecution 
of separate actions; (3) that the actions did not qualify 
under Rule 23 (b) (3) (D) because enormous managenent diffi- 
culties would be encountered: as a result of the unwieldy 


number of class members, the lack of cohesion within the 


classes, and the spectre of individual mini-trials on 


individual damage issues; and (4) that the claims of the 
plaintiffs were not "typical" as required by Rule 23(a) (3) 
in light of the diverse interest within the classes. Coun- 
sel also knew that these points would raise difficult 


interpretive questions under what was then a new and complex 
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federal rule. See generally 7 Wright & Miller, Federal 
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Practice and Procedure §1753. Thus, it was no surprise that 


defendants' counsel mounted an across-the-board challenge to 


petitioners' request for class action treatment under Rule 


23(c) (1), accompanied by a 63 page memorandum, a 20 page 


fey 
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appendix, and 56 pages of affidavits. In order to meet these 


issues, petitioners carefully prepared and filed two extensive 


oe 


briefs (totalling 86 pages) together with petitioners' affi- 
EZ davit. And as this Court knows, the class action issues were 


thoroughly argued and orally presented to the Court. 
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Another significant hazard faced by petitioners 


stems from the fact that Section 5 of the Clayton Act only 
gives the decree in an antitrust action brought by the govern- 


ment prima facie evidentiary effect in another action against 


the same defendant. Thus, counsel knew that the decree in 


the government's enforcement action against the defendants 
in the present actions, United States v. Grinnell Corp., 236 
F.Supp. 244 (D.R.I. 1964), vacated and remanded on other 


grounds, 384 U.S. 563 (1966), hardly provided any assurance 
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of ultimate success on the merits. As this court has recog- 


nized, the earlier action would not have any collateral 


a 


estoppel advantage for the classes now before the court. 
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United States v. Grinnell Corp., 307 F. Supp. 1097 (S.D.N.Y. 
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Counsel also appreciated the fact that the decree 


Kate 


os 


in the government's enforcement case May be of limited 


sal 


utility in prosecuting these actions for other reasons. In 


\ 


the first place it only covers the period between 1957 and 


Ca? 
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j963, whereas the instant actions have sought redress for the 


. period between 1957 and 1968. In that connection counsel 
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for American District Telegraph Company has made it clear 


) 


that some or all of the defendants will contest any charge 


¥ 


of misconduct on their part during the post-1961 period. 


§ 
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Moreover, the decree in the Grinnell case is partially based 


on a theory of predatory practices and the findings in that 


om 
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action would simplify a case brought by defendants' competi- 


a 


tors. But in these actions, petitioners represent three 


, 


classes composed of subscribers, not competitors. Petition- 


ee 
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ers realized from the outset that they might not receive 


much sustenance from the government's decree on such ques- 


—- 


tions as the impact of defendants' predatory practices on 
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the market for central station protective services or the 


a i : ee Se 
‘ } t 
aoe ( Cea eemn * ee eee 


damages sustained by members of the class as a result there- 


* 
of 2/ For example, defendants have stated to the Court that 


even assuming defendants engaged in improper pricing in 


certain markets, some members of the classes represented by 


petitioners actually have benefited therefry. 


The petitioners' efforts deserve special approba- 


tion and the hazards they have undertaken come into even 


sharper focus when account is taken of the eminence and the 


resources of the counsel opposing them. Defendants in these. 


actions are represented by four of the most prestigious law 


xk 


firms in the United Stakess They have enormous professional, 


ean 


*/ The Department of Justice in its civil suit against the 
defendants under Section 4A of the Clayton Act (S.D.N.Y. 
65 Civil 2486), in which the government's position is 
that of a user of defendants' services so that it is com 
parable to the plaintiff classes in these actions, admit- 
ted “that issues relating to damages and the causative 
relationship between the antitrust violations and said 
damages are issues yet to be litigated and determined." 
Memorandum in Support of Motion for Partial Summary Judg- 


ment. pp« 2,5 (1969). 


ae/ This court has referred to lead counsel for the defen- 
dants in these actions as "recognized as able and experi- 
enced counsel." Trans World Airlines, Inc. Vv. Hughes, 312 
F.Supp. 478, 483 (S.D.N.¥. 1970), affirmed, 449 F.2d 51 
(2d Cir. 1971) (certiorari granted). 


para-professional, and supportive facilities at their dispo- 


sal and they have used them at every step in this litigation. 


Defendants’ counsel have pursued every conceivable 
line of attack on plaintiffs' cases. As indicated earlier, 
they have sought partial summary judgment based on a statute 
of limitations defense and have attempted to abort the pro- 
ceedings by seeking to have them stripped of their standing 
as class actions. In addition, defendants' counsel have made 
it clear that despite the decree in the government's enforce+ 
ment action they will seek to relitigate the liability of their 
clients under the antitrust laws and the central questions of 


what is the relevant market. Furthermore, should these lawsuits 


not be settled but their class action status upheld, defen- 


dants' counsel have made it clear that their defense will be 
intense and that these cases may continue for many years with 
- great expense to all concerned and continued uncertainty of 
outcome. There have been intimations, for example, that the 
defendants' attorneys will seek to challenge the tolling of 
the statute of limitations with regard to a large number of 
the class members and that they may find it necessary to de- 


pose each of the thousands of claimants. Moreover, it always 
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is open to counsel for defendants to challenge the initial 


determination that class action treatment is proper by ask- 
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ing the court to amend or alter it, see Rule 23(c) (1), or 
by moving to strike the allegations concerning representative 


treatment, see Rule 23(d) (4). 
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Finally, the particular lawyers handling these ac- 
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tions for the firms representing defendants are among the 
most seasoned and talented in the nation in antitrust defense 
work. a of them already have had years of experience in” 
connection with the antitrust difficulties of the defendant 


corporations through their involvement in the government's 


. i 


enforcement action, the government's civil action, the com- 


petitors' civil actions, and the individual subscriber actions. 
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In short, when petitioners undertook these class 


actions on a contingent fee basis there was more than the 


bi Y 
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usual risk that they would never receive any compensation 

for their services. They knew that the procedural and sub- 
stantive hurdles were formidable, that their opposite number 
were among the best in the field and were completely "battle" 


tested, and that a potentially long and grueling proceeding 
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with the possibility of debilitating expenses and lost pro- 


fessional opportunities lay ahead. 


Of course none of this is to be read as suggesting 
that petitioners were not equal to the task. Counsel for 
the plaintiffs have eine shan standing at the antitrust 
bar and their abilities have been judicially recognized. 
Philadelphia Electric Co. v. Anaconda American Brass Co., 47 
F.R.D. 557, 559 (E.D. Pa. 1969). As the formal petition in- 
dicates (Petition 437-38), despite its small size petitioners 
are among the foremost plaintiffs' antitrust counsel in the 
country. And as the list of cases they have participated in 
suggests (Petition 437), counsel have considerable experience 


-at playing David to someone else's Goliath. 


Petitioners have pursued the representation of their 
clients' interest with vigor and with a minimum of expense. 
In doing so they also have shouldered the great responsibility 
of representing thousands of subscribers of central station 
protective services from all parts of the country reflecting 
widely diverse aspects of the governmental and business sec- 


tors. According to the terms of the settlement agreement, they 
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will continue to bear this responsibility for four more years. 
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Given the hazards that have and continue to face petitioners 
and the completely contingent character of their right to 
secure any compensation, their request for a fee to be paid 


* 
from the Settlement Fund is both fair and ene eae | 


Te 
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The Fee Requested By Petitioners Is Fair 

And Reasonable in Light Of The Existing 
Prectices and Judicial Precedents 

(1) An Award of 25% of the principal of the 


Settlement Fund is consistent with what 
has been allowed in numerous other cases 


— 


The amount requested by the petitioners in this 


application seems both fair and reasonable when tested by 


: 
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existing judicial practices. As already pointed out (see 
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tion B, supra), the dollar amount asked for -- 25% of the 
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*/ In Sullivan & Cromvell v. Hudson & Manhattan Corp., New 
York Law Journal, May 13, 1970, 17-18 (N.Y¥.Sup.Ct.), 
affirmed without opinion, 35 A.D.2d 1084, 316 NiviS 2a 
604 (lst Dept. 1970), affirmed without opinion, 29 N.Y.S. 
24 S23, 272 N.E.) 26 572, 324 N.Y.8.20 79 (i971), the 
court awarded a fee of $3,750,000 which amounted to well 
over $250 an hour, even though counsel had received pay- 
ments throughout. The court noted that if the case had 
been taken on a contingent basis it "would consider as 
fair and reasonable compensation a fee several times the 
amount actually awarded or 20 to 25 per cent of the net 
award." 
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principal of the Settlement Fund -- represents approximately 
23.3% of the benefit recovered for the class, when account 

is taken of the amount of the Settlement Fund, the interest 
that will accrue thereon, and the expenses that have success- 
fully been shifted to the defendants. As a result, the fee 
requested by the petitioners represents less than the amount 
that petitioners' clients freely contracted to pay them and, 


in light of the obvious windfall that has been provided the 


other members of the class, there is no reason why it should 


not be granted. Certainly there is no reason to discriminate 
in favor of the absentees by allowing them a greater net re- 
covery than will be available to the plaintiffs. See Phila- 


delphia Elec. Co. v. Anaconda American Brass Co., 47 F.R.D. 


557, 559 (E.D. Pa. 1969). 


The existing precedents suggest that a fee award 
representing 25% of a fund created as a result of counsel's 
efforts is entirely appropriate. Indeed, contingent fee 
arrangements calling for significantly higher percentage 
payments have not been challenged under the canons of pro- 


fessional ethics. See generally Strachan Shipping Co. v. 
Melvin, 327 F.2d 83 (5th Cir. 1964) (40-60%); Gossner v. 
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Cache Valley Dairy Association, 307 F.Supp. 1090 (D. Utah 


1970) (33-1/3%); Steinberg v. Hardy, 93 F.Supp. 873 (D.C. 
Conn. 1950) (statement that a contingency arrangement 
calling for a fee between 25% and 50% is fair); Lehigh 


Valley Dairy R. Co. v. Peaslee, 47 F. Supp. 55 (6.D. Va. 
1942). 


Moreover, the reports are filled with cases that 
uphold a judicial award of fees, either after a full trial 
on the merits or following a settlement, in which the ratio’. 
between the fee and the amount recovered is even greater 
than the one requested by petitioners in this case. One of 
these cases, Philadelphia Elec. Co. v. Anaconda American 
Brass Co., 47 F.R.D. 557 (E.D. Pa., 1969), seems to be indis- 
tinguishable from the present situation. In that case, the 
district court approved a settlement of various class actions, 
including one involving a national governmental class, in the 
amount of $22,175,000. The court awarded counsel for the 
class representatives -- petitioners were co-lead counsel -- 
a fee of 25% of the total settlement sum, together with reim- 
bursement for their litigation expenses of approximately 


$50,000 and held: 


= §6< 


I have concluded that the 25% figure sug- 
gested in this case is reasonable, for the 
following reasons: (1) The abilities and stand- 
ing of petitioning counsel are very hiegn. (2) 
The results achieved were remarkably favorable 
to the interests of the class members. (3) The 
enforcement of the antitrust laws in this case 
was solely due to the efforts of the petition- 
ers, as the statute of limitations would have 
barred all the claims here involved, but for 
counsels' enterprise and foresight in filing 
class actions. (4) The treble-damage feature 
of antitrust recoveries means that counsel can 
be generously paid without actual cost to the 
claimant *°* * .*/ 


Id. at 559. The court also noted: 


The fees sought by the petitioners are un- ; 
deniably generous, at least when considered in 
the aggregate. On the other hand, contingent 
fees in class-actions frequently exceed the 
percentage suggested, and generally run about 
20-25%. Hornstein, "Legal Therapeutics: The 
'Salvage' Factor in Counsel Fee Awards," 69 
Harv.L.Rev. 658 (1956). 


Id. at 559. The instant case is remarkably similar to Phila- 


delphia Elec., even down to the fact that in both actions the 


amount recovered was by settlement and all of the absent class 


members' claims would have been barred but for the timely 


*/ It is to be noted that the Philadelphia Elec. case 
was settled and the recovery in no way represented 
a trebling of damages. 
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filing of the actions .*/ 


In addition to Philadelphia Elec., counsel fees of 
25% have keen awarded plaintiffs' counsel as part of the set- 


oe in the following class action antitrust cases: 


A. City of Philadelphia v. Interpace Corp., 
(E.D. Pa., C.A. 43008) (concrete pipe), 
settlement of $5,000,000 on behalf of 
eight statewide governmental classes and 
one class of private builders situated 
in the Southern District of New York. 

Be City of Philadelphia v. General Host Corp., 
(E.D. Pa., C.A. 68-704) (bakery products), 
approximately $500,000 settlement of a 
class action on behalf of state and local 
governments and schools in the Philadelphia 


area. 


*/ The City of New York objected to the fee application 
in Philadelphia Elec. on the ground that it had par- 
participated in its own behalf and done considerable 
work. Nonetheless, tne court felt that counsel for 
the class representatives had been the major factor 
in producing che fund and concluded that the City of 
New York was still obliged to pay a 15% fee on its 
recovery. 
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Philadelphia Housing Authority v. American 


Radiator & Standard Sanitary Corporation, 
(E.D. Pa., CA. 41774) (Settlement Order 


No. 38 dated November 19, 1971) (plumbing 
fixtures) settlement of $350,000 for seven 


statewide governmental class actions. 


In a $2,000,000 settlement on behalf of a national 


class of plumbing and general contractors that was not repre- 


sented by petitioners, Philadelphia Housing Authority v. 
American Radiator & Standard Sanitary Corp., 322 F. Supp. 834 
(E.D. Pa. 1971), affirmed, F.2d , 1971 CCH Trade’ 
Regulation Reports, 473,762 (3d Cir. 1971), Judge Harvey (of 
the District of Maryland, sitting by designation) awarded fees 


* 
of 25% to the attorneys for the class depresentatives.’ 


It also is significant that petitioners’ request for 


fees is very much in line with the percentages awarded by courts 


in a variety of other contexts, although counsel acknowledges 


LD 


bol eS the Childrens’ library editions cases in the Northern 

District of Illinois, Judge Decker approved a fee of 
$195,000 (slightly more than 20%), plus $35,000 in costs, 
on a recovery in the principal amount of $940,000. The 
claimants therein were all public bodies. 


that there are cases in which lower percentages are used. A 


recital of a few of the decisions that support petitioners ' 


application provides some useful background. In Freeman Vv. 


Ryan, 408 F.2d. 1204 (D.C. Cir. 1968), the appellate court 


authorized an award of approximately 33-1/3% cut of a fund 


created by counsel's success jn an action to declare invalid 


a milk order under the Agricultural Adjustment Act. In Powell 


Vis Pennsylvania Rm. Cor., 267 F.24. s41 (3ea Cir. 1959), @ 


suit brought by individual employees to effectuate an award 


the union had obtained against the railroad, the court stated 
f the portion of the 


‘ ‘ 


that the attorney was entitled to 30% 0 


settlement fund procured through his efforts. 


Derivative suits have produced awards of varying 


amounts, such as approximately 40%, Perlman v. Feldman, 160 


F.Supp. 310 (D.C. Conn. 1958); 30%, Epstein v. Weiss, 1971 CCH 


Securities Law Reports q92,938 (E.D. La. 1970) (Settlement) ; 


22-1/2%, Murphy v. North. American Light & Power Co., 33 F.Supp. 


567 (S.D.N.Y. 1940); 20% Percodani v. Riker-Maxson Corp., 1972 


CCH Securities Law Reports ¥93,337 (S.D.N.Y. 1972) (Settlement) ; 
Mardel Securities, Inc. Vv. Alexandria Gazette Corp., 278 F.Supp. 


£620 (ED. Vas 2987) 7 and 18% Steinberg v.- Hardy, 93 F.Supp. 


873 (D.C. Conn. 1950) (Settlement). See also Epstein v. 
Weiss, supra, in which the court recognizeé: "Removing the 


exceptional cases, fees in stockholder litigation involving 
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recoveries of amounts comparable to the instant settlement 


have ranged from approximately 20% to 40% * * * [citing 
cases]"; Menacher v. Reynolds, pel. Ch, Ct., New Castle 
County, Civ. Act. No. +129 (1961) (29% of pretrial settle- 


ment). 


In the bankruptcy field there have been awards of 


30% or more. See, €-G-,r Jacobowitz v. Double Seven Corp.» 378 


F.2d 405 (9th Cir. 1967); In re Universal Lubricating Systems, 
Inc., 165 F.2d 664 (3d Cir. 1948). See also Hammer v. Tuffy 


145 F.2d 447 (24 Cir. 1944); Silver v. Rosenberg, 139 F.2d, ° 
1020 (2d Cir. 1944); In re Osofsky, 50 FP. 24 925 (S.D.N.Y. 


1931). In one interesting case, United States V. Anglin & 


Stephenson, 145 F.2d 622 (10th Cir. 1944), the court allowed 


a 25% attorneys' fee for the attorneys for Indian wards who 
were the successful claimants in a proceeding to determine 
heirship and settle the estate of a full-blooded Creek Indian. 
And an avard in the neighborhood of 37-1/2% was allowed in a 
compensation case before the War Labor Board. Paris v..Metro- 
politan Life Insurance Co., 94 F.Supp. 356 (S.0.N.Y, 1250). 
See also Brunwasser v. Suave, 400 F.2d 600, 602 (4th Cir. 
1968) ($800 when fund of $3600 created (22%) said to be a 


"bare minimum fee" in a tort action). 


hould be made of the prac~ 


Finally, brief mention s 


tice under Section 4 of the Clayton Act in private treble 


damage actions, although it must be remembered that attorneys 


fees under the statute are assessed as additional damages 


rather than paid out of a fund created by the efforts of 


plaintiff's lawyer, as will be true in the present case, and 


therefore should be less generous. See Noerr Motor Freight 


Inc. v. Eastern R.R. Presidents Conference, 166 F.Supp. 163, 


169 (2D. Pas 1958), affirmed, 273 F.2d., 218 (3a Cry. 2999) 


reversed on other grounds, 365 U.S. 127 (1961) (statement by 


sf 
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In Cape Cod Food Products 
119 F. Supp. 242 (D. Mass. 


Judge Holtzoff que ed) 


National Cranberry Association, 


1954), Judge Wyzanski noted that fees in this class of cases 


often run substantially more than one-third of the single 


damage award. This is amply borne out of a very interest- 


ing table appearing in Appendix 1 to Judge Gignoux's opinion 
. Forster Mig. Co., 297 Fe 


in Farmington Dowel Products Co. V 


924, 931-35 (D.Me. 1969), modified, 421 F.24 61 (1st 


Supp. 
a 
vy. Packard Motor Car Co., 166 


tat fi In Webster Motor Car Co. 
F. Supp. 865,866 (D.D.C. 1955), in awarding attorneys' 
fees under Section 4 of the Clayton Act, Judge Holtzofft 


stated: "* * * I might say in passing that in my opin- 
ion, the amount that the plaintiffs' counsel is entitled 
to charge is much larger than the amount I intend to 
award as the amount to be paid by the defendants." 


Cir. 1970), after remand 436 F.2d 699 (lst Civ. LO70)}; Wheen 


also indicates a considerable variation in practice. See also 


Gossner v. Cache Valley Dairy Association, 307 F.Supp. 1090 


(D.Utah. 1970) ($42,500 deemed a reasonable attorneys' fee 


eee 


on a $90,000 Robinson-Patman Act Judgment). 
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(2) The fact that the requested fee is 
large is not a sufficient reason 


for reducing it 
Of course, the fees being requested by petitioners 
represent a significant amount of money. But surely the mag- 
nitude of the sum involved does not offset the merits of this 
application, which is evidenced by the benefits petitioners 
have secured for the members of the classes they represent, 
the special expertise and competence of petitioners in this 


field of litigation, the extent of the labors and responsi- 


cal 


bility they have undertaken and will continue to be burdened 
with as they administer the distribution of the Settlement 
Fund during the next four years, and the degree to which they 


have acted in furtherance of the policies of the antitrust 


laws. 


In any event, large fee awards are not unique in 


modern litigation. For example, in the famous Hughes Tool 
litigation, this court held $7,500,000 to be a reascnable 

fee under Section 4 of the Clayton Act, even though counsel 
had received regular payments and there was no contingency 
factor. Trans World Airlines, Inc. v. Hughes, 312 F. Supp. 

478 (S.D.N.Y. 1970), affirmed 449 F. 2d 51 (2d Cirs,; 19717 
(certiorari granted). In another antitrust case, Philadel- 
phia Elec. Co. v. Anaconda American Brass Co., 47 F.R.D. 557 
(E.D. Pa. 1969), discussed above, fees in excess of $4,000,000 
were approved to be paid from the settlement. See also b 
Sullivan & Cromwell v. Hudson & Manhattan Corp., New York Law 
Journal, May 12; 1970, 17-238 (NGY) Supe Ct.) , affirmed with- 
out opinion, 35 A.D. 2d 1084, 316 N.Y.S. 2d 604 (lst Dep't. 
1970), affirmed without opinion, 29 N.Y. 2d 523; 272 H.E.. 2e 
6725 324, We¥ VS. 26 79 (S71) (tees of $3,750,000 awarded for 
work performed in a condemnation proceeding even though counsel 
received periodic payments from his client); Zenn v. Anzalaone, 
46 M. 24 378, 259 N.Y.S. 2d 747. (Sup. Ct. 1965) ($1,876,000 
awarded in a major stockholders’ derivative action, the court 


commenting that "unfortunately the precedents permit no award 


for attorney's 'pain and suffering' in litigation of this 


character"); City of Philadelphia v. Interpace Corp., (E.D. Pa. 


C.A. 43008) ($1,250,000 fees awarded froma settlement fund 
of $5,000,000). Substantial fees also were awarded in 

Winkelman v. General Motors Corp., 48 F. Supp. 504 (S.D.N.¥. 
1942) ($795,000); and Perlman v. Feldmann, 160 F. Supp. 310 


(D.C. Conn. 1958) ($450,000). 


Indeed, the complexity and nature of modern litiga- 
tion is such that it is bound to produce an increasing number 
of situations in which courts will be called upon to award 
fees in dollar amounts that are of striking dimensions. Class 
or representative actions on behalf of hundreds of thousands 
of litigants against major corporate enterprises will lead to 
judgments or settlements of great magnitude that have been 
preceded by a substantial investment of time, energy, and ex- 
pertise on the part of the attorneys for the successful 
litigants. In many situations these attorneys will be modest 
sized partnerships or professional associations, as in the 
instant case, who have: been obliged to devote all or a sub- 
stantial portion of their resources to meet the exigencies of 
these elephantine cases and are opposed by defendants repre- 


sented by powerful law firms who can more easily absorb the 


burdens of large litigation and have the security of substantial 
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retainer agreements. The demands of these cases on a firm 
such as petitioners’ only can be overcome by working dili- 
gently and foregoing other professional opportunities that 
might stretch its capacities beyond their tolerance. These 


factors, coupled with the highly contingent nature of the 


undertaking, strongly suggest that this Court resist any 


temptation to shave down the fee award because it calls for 


the payment of a significant dollar amount to petitioners. 


| 


Moreover, the court can take judicial notice that 
the defendants are represented by eminent law firms paid fees 
on a non-contingent arrangement. The court also may take 
judicial notice that the fees paid by defendants approximate 
or exceed the fees requested by petitioners, whose fee is 


entirely contingent upon the result and the benefits obtained. 


The fact that this action was settled 
rather than adjidicated on the merits 
does not affect the merits of this 


petition 
Only a paragraph or two need be expended to dispel 
any notion that petitioners' application should be compromised 
in any way because this litigation is being terminated by a 


settlement rather than after a full adjudication of the merits 


at trial. Settlements are quite common in private antitrust 


cases. Indeed, it is doubtful whether antittust enforcement, 
either by the government or private litigants, would be effec- 
tive in the absence of the pretrial disposition of a signifi- 
cant number of the instituted actions. Certainly a requirement 
that a suit be litigated to successful completion as a prere- 
guisite to a fee wie probably would discourage prompt 
settlements. See Kahan v. Rosenstiel, 424 F.2d 161 (3d Cir. 
1970), certiorari denied, 398 U.S. 950 (1970). 

Moreover, the existing cases make it perfectly clear 
that an application for counsel fees is in no way prejudiced 
by the absence of a full dress trial, a judgment on the merits, 
and the inevitable appeals. Citation of just a few of the 
antitrust cases to this effect should suffice. Philadelphia 
Elec. Co. v.cAnaconda American Brass Coz, 47 FUR-B. 557 (&.D. 
Pa. 1969); Philade? phia Housing Authority v. American Radiator 
& Standard Sanitary Corp., 322 F. Supp. 834, (E.D.Pa. 1971) af- 
firmed, F.2d _—_, 1971 CCH Trade Regulation Reports {73,762 
(3d Cir., 1971). In some contexts, federal courts even have 
awarded attorney's fees when the mere institution of the 
action appears to have produced the desired results and there 
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has not even been a need for a settlement. See, e.g., Thomas 
v. Honeybrook Mines, Inc., 428 F.2d 961 (G4 Ciz., 1970) (fees 
awarded even though the class action actually was dismissed 

on jurisdictional grounds because it seems to have encouraged 
the union trustees to commence delinquency suits against cer- 
tain mine operators); Emmet v. Whittier, 164 F.Supp. 563 (D.D.C. 
1958) (corrective legislation apparently partially motivated 

by the institution of a class action to recover amounts with- 
held from veterans' payments). And in Mills v. Llectric 
Auto-Lite Co., 396 U.S. 375 (1970), attorney's fees were 


awarded even though it was not yet determined what relief, if 


any, plaintiffs might secure. 


G. Conclusion 


In light of the foregoing principles and authorities 
and in 1 ght of the outstanding results achieved in obtainin« 
substantial monetary recoveries for all members of the three 
national classes in these actions, both those before the Court 
and those who are absent, all of whose claims otherwise would 


now be barred, plaintiffs' counsel respectfully submit that 


their application for an award of fees out of the Settlement 


Fund in an amount equal to 25% of the principal of each in- 
Stallment of such fund that is paid by defendants is fair 
and reasonable under the circumstances and that it would 


be granted by this Court. 


Respectfully submitted, 


DAVID BERGER 


H. LADDIE MONTAGUE, JR. 


DAVID BERGER, P.A., 
ATTORNEYS-AT-LAW 

1622 Locust Street 
Philadelphia, PA 19103 
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UNITED STATES DISTRICT COURT SOUTHERN ’ JAN 25 Fy 
DISTRICT OF NEW YORK J 


6) oF Me 

CITY OF DETROIT, et al. : 68 CIV 4026 ___ 7--.) 

Vv. H 

t 

\ : ‘ ‘ lA Lo] 
GRIMNELL CORPORAL, wh al. : (E.D. Pa. Civ. 58-1478) 
MANHATTAN-WARD, INC., et al. : 68 CIV 4028 

Vv. $ 
GRINNELL CORPORATION, et al. ~ : (E.D. Pa. Civ. 68-1489) 
1225 VINE STREET BUILDING, INC., : 68 CIV 4027 
et al. 

Ve 


ee ce ee 8@ oe 


GRINNELL CORPORATION, et al. (E.D. Pa. Civ. 68-1479) 


ey 
AFFIDAVIT RE STATEMENTS OF CLAIM “A 


COMMONWEALTH OF PENNSYLVANIA: 
SS: 


se 06 


COUNTY OF PHILADELPHIA 


H. LADDIE MONTAGUE, JR., being duly sworn, deposes and 
says that I ama member of David Berger, P.A., Attorneys-At-Law, 
1622 Locust Street, Philadelphia, Pa., 19103, Counsel for Class 
Representatives, that I am a member of the Class Action Committee 


in the above three actions and that I am authorized to make this 


Lr 


affidavit on behalf of the entire committee: 


1. Submitted herewith as Appendix "A" is a computer 
print-out that sets forth the name and address of each class 
member who submitted a sworn statement of claim, the dollar 
amount of transactions claimed, the dollar amount of transactions 


challenged (if any), the reason for the challenge and the dollar 


amount of unchallenged transactions. 


2. Submitted herewith as Appendix "B" is a computer 
print-out setting forth in alphabetical order the name of each 
* 


class member who submitted a sworn statement of claim, which 


listing corollates each claimant with ‘its assigned claim number. 


3. Appendix "A" sets forth 14,079 number of statements 
of claim. Of these, 3,216 number have been challenged by the 
Class Action Committee for one or more of the following reasons: 

a. claim filed or postmarked after February 10, 1972; 

claim not notarized; 
claimant does not appear to be a member of any class; 
name of particular defendant (ADT, Holmes and/or 
AFA) furnishing service not stated; 
claim does not involve accredited central station 
protective services; 
purchases from Grinnell Corporation not includable; 
claim not specific enough to be reviewed properly; 
entire claim outside the period, April 13, 1957 
through July 13, 1968; 
The computer print-out does not include claims received by 
affiant on or after April 10, 1972. A listing of these 
claims is now being compiled and will be submitted under 


separate cover shortly hereafter and will eventually be 
added to the computer print-out. 


- 


a portion of your claim is outside the time period, 
April 13, 1957 through July 11, 1968; 

j. Other. 
These challenges are directed against approximately $37,300,362.12 
of transactions. Accordingly, approximately $292,298,515.69 
of unchallenged transactions are before the Court. For purposes 


of convenience, the following is a synopsis of the information 


set forth in Appendix "A". 
Number of Claims: 14,079 
Total Transactions: $329,598,877.81 
Total Transactions Challenged: $37,300,362.12 


Total Transactions Unchallenged: $292,298,515.69. 


4. Submitted herewit is Appendix “C" is a list of 
all attorneys who have entered appearances for class members in 
this litigation. The list is alphabetical by letter and by 
attorney, but not alphabetical within each letter. Next to each 


attorney's name and address is the name of the claimant (s) he 


represents. 


5. Submitted herewith as Appendix "D" is a list of 
all potential class members who timely elected to exclude them- 
selves from these actions. As set forth in the initial Legal 


Notice, the last date ror a class member to exclude itself from 


these actions was January 26, 1972. The Notice expressly provided: 


“The postmark on any envelope will determine whether the mailing 


has been timely." 


Additional "exclusions" 


herein, have been mailed to the Clerk after January 26, 


These exclusions, by the terms of the Notice, are not valid. 


Al a byl 


H. LADDIS MONTAGUE, ‘JR. 


Sworn to and Subscribed 
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before me this 4 day 


of Etta 1972. 


Oe er ag ae ee ee 
Notary Public 
ALBERTA C. HEVLIP 


Wotnry Public Phiiecel; hia, Fhilecetphia Co, 
Ube Commission Expises Agrib 22, 1934 
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not listed on Appendix "D" 
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reimbursement of out-of-pocket costs to date in the amount of 


documents were filed with the Court: 


listing total transactions in the amount of $329,598,877.81. Of 

those, 3,216 claims, totalling $37, 330,362.12 of transactions, have 
been challenged. Total unchallenged transactions total $294,298,515.69. 
The overwhelming majority of these transactions include within them 

an 8% Federal Excise Tax. 


allocated among claimants on an across-the-board pro rata basis, 
each claimant receiving as a gross recovery the same percentuge of 
its valid transactions. 


percentage of gross recovery, exclusive of interest, will range 
from 3.03% (if all challenges are overruled) to 3.42% (if all 
challenges are sustained). Inclusive of interest*/, this range 
will be from 3.26% to 3.67%. This represents claims based on 
transactions covering an 11 1/4 year period. Any award by the 
Court of counsel fees and reimbursement of costs will be deducted 
from this gross recovery. 


of Costs and Supporting Memorandum: 
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NOTICE ‘ 
UNITED STATES DISTRICT COURT moe fh _- 
SOUTHERN DISTRICT OF NEW YORK Pn oe : sake 


Re: Accredited Central Station Protective Services 
Litigation, 68 CIV 4026, 4027 and 4028 


PLEASE TAKE NOTICE that on April 21, 1972, the following 


1. Proposed Plan of Allocation of Settlement Fund: 


(a) As of April 19, 1972, 14,079 claims have been filed 


(b) It is proposed hat the Settlement Fund will be 


(c) Based upon the figures set forth in {l(a) above, the 


2. Petition for Award of Counsel Fees and Reimbursement 


(a) Counsel for class representatives have requested 


Settlement Fund at the prime rate existing from time to time at 
the Chase Manhattan Bank, New York, New York, plus one point. 
Assuming the average prime rate during the relevant period is 
5%, interest will be earned at a 6% rate or in the amount of 
$695,452. (Defendants have reserved the right to pre-pay 
without penalty any or all installments of the Settlement cund 
but with interest which has accrued to the date of payment.) 

In addition, as part of the Settlement, defendants paid for 

the initial notice, which amount equalled $37,895. 
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$14,918.73 and for future expenditures. 


(b) Counsel for class representatives have requested 
counsel fees of 25% of the gross principal Settlement Fund, 
exclusive of interest earned, or total fees in the amount of 
$2,500,000, to be paid proportionately out of each of the five 
settlement installments as they become due. 


Copies of the above documents are available for 
inspection on request in the offices of the counsel for the «lass 
representatives, David Berger, Esq., David Berger, P.A., Atxorneys 
At Law, 1622 Locust Street, Philadelphia, Pennsylvania 19103 
(Telephone: 215-732-8000) and in the Office of The Clerk, United 
States District Court for the Southern District of New York, Room 
601, United States Court House, Foley Square, New York, New York. 
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CITY OF DETROIT, et al. 
Ve 
GRINNELL CORPORATION, et al. 


HANHATTAN-WARD, et al. 


Ve 
GRINNELL CORPORATION, et al. 


1225 VINE STREST BULLOLIG 
et al. 
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RINNELL CORPORATION, et al. 
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PLEASE TAXES NOTICES 
“Commercial Class” listed on 
to in Judge Charles E. Netzner'’s 
by 
rove this Court at the United States 
liew York 16,505 in 


Square, slew York, 


the 27th day of April, 197e, 


at 
tnat day, or as soon therearter 
follows: 


Feducing the amount of 


reasons 


 7osion, 
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E.D. 2A, Civ. 
6$-1473) 


63 CzZY. 4028 


(E.D. PA. CIV. 
32-1589) 


68 CIV. 4027 


(E.D. PA. 
68-1479) 
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memoers of tae 
Heet and referred 
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their attorneys, Cadwalader, vickershan & Rate LLL 


Court House, yoley 


om 1105 thereof on 
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@83 counsel can Dds 


memnorandizm in 


‘on the attached sheet, time to investigate whether or not 


the amount of the proposed 


settlement is reasonable and 


‘whether or not plaintiffs could obtain a favorable judgment 


' were the action fully litigated. 


DAVID BERGER, ESQ. 
1622 Locust Street 
Philadelpnia, Penna. 


CAHILL, GORDON, SONNETT 


80 Pine Street 
New York, N. Y. 


10005 


aici” iamaae WICKERSHAN & TAPT 


Die 


4 oOPS 
A Member of thea Firn /\ 


One Wall Street 
New York, tiew York 190605 
Tel.: (212) 425-3000 


19193 


» ROL 


Applicants 


la een a 


Dollar Savings Bank, 2539 Grand Concourse, | 
Bronx, New York 10458 | 
| 


United Mutual Savings Bank, 1370 Avenue of the 
Americas, New York, New York 10019 | 


The Savings Bank of Baltimore, Baltimore and 
Charles Street, Baltinore, Maryland 21293 


Te Seamen's Bank for Savings in the City of 
Hew York, 30 Wall Street, New Yori, New York 10005 


Mechanics Savings Bank, 80 Pearl Street, 
Hartford, Connecticut 06101 


Hudson City Savings Banx, 537 Summit Avenue, 
Jersey City, New Jersey 07305 ’ 


Peoples! Savinss Bank, Main and State Streets, 
Bridgeport, Connecticut 06602 


Streets, Philadelphia, Pennsylvania 19107 


The Bowery Savings Bank, 110 East 42nd Street, 


1 
Yestern Savings Bank, Broad and Chestnut 
| 
| 
Mew York, New York 10017 / 


Germantown Savings Benk, 5453 Germantown Avenue, . 
Philadelphi2, Pennsylvania 19144 


Sorinzfield Institution for Savinzs, 1559 Main 
treet, Springfield, Massachusetts 01101 


Dollar Savings Bank, 4&th and Smithfield, 
Pittsburgh, Pennsylvania 15230 ’ 


he New York Bank for Savings, 280 Park Avenue 
a South, New York, New York 10010 
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CLiy oF DEYROIT, et al. 68 CIV. 4026 

Vv. 
GRINUNLL CORPORATION, et al. | " (B.D.PA. CIV. 68-1478) 
HAMIASTAN-WARD, INC., et al. - 68 CIV. 4028 

Ve iene et ee : ; ; aS 
GRIWICOLL since. ek say : . (E.D.PA. CIV. 68-1489) 
1225 VINE SULT BULLDILS, 68 CxV. 4027 
¥Ne., et al. 


Me 
Ve 


GRIERELL CORPORATION, ae (E.D.PA. CIV. 63-1479) 


PIZUTZ, InC., et al. (H.D.2LA. 67.CIV. 471) 
Ve 
AMERICAN DISTRICT TELEPHONE - (§.D. NY. M 19 Cxv.. 32) 


cO., et al. 
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AP2LICATION FOR ALLOWANCES OF 
AVTORMEYS '_ FEES 

Pritchard, McCall & Jones, 831 Frank Nelson Building, 
Binminghan, Alabama 35203, by Winston B. McCall, partner therein, 
penne fox the » laintifis, Eizitz, Inc., Pizitz of Bessemer, Inc., 
Pizitz of  2chuck, Ince, and Pizitsz of Huntsville, Inc., dn Civil 
Action 67-471, siorthern District of Alabama, in accordance with the 
order of this Court and the settlenent of this case, make application 
for allowance of attorneys! fees for their services in representing 
the naned plaintiffs in this litigation in the aceunk of Fiftcen 
Fhousand One Hundrec Pitty ($15,150.00) Pellarsa plus, Two Hundred 
Fifty ($250.00) Dollars cxpense, showing tc the Court as foll.oss: 

‘Ae Cn dune 16, 196/, the fim of Pritchard, McCall & Jones 
was rotained to act as attorneys for Pizais, inc., Pizitz of hessecmer, 
The., pisite of Roebuck, Inc., and pizi¢s of Muntsville, Inc., in 


connection with their cladme againot tne AcEcudants fox danages cunged 
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by defendants’ alleged violatioas of the Clayton Act and of the 


are 
Sherman Act, with the understanding that their compensatioa for 
legal services would be based solely on the amount allowed therefor 


in the litigation. Said attorneys were instructed to investigate 


the validity of their claims and to file such legal actions or ac- 


_tion-as micht be protective of their interest. Said attorneys pro- 


ceeded to investigate the claims and surrounding cixcumstances and 


filed complaint against the defendants in the United States District 


Court ov ee Northern District of Alabama, Civil Action 77-471, on 
August 18, 1967. Whe ee filed, together with all court 
puidentines in this action as contained in the court records, are 
incorporated by reference and made part hereof. 


2. For nearly five years said firm has actively 


in this litigation and in the prosecution of this action. 


after the entry of an order by the Judicial Panel on Multicistrict 


Litigation, filed Octoher 3, 19638, transferring this action to the 
Southern District of New York primarily for pretria). discovery erd 
proceedings, Pritchard, McCall & Jones associated the firm ef Weis, 
Gotshal & Manges, New York, New rack, as local attorney, primarily 


for purposes of service and forwarding of documents. 


3. The said attorneys, as shown in affidavit of Winston B. 


McCall attached hercto, as Exhibit A and made part hereof, have de- 


voted a total of 202 hours of lawyers' time in the investigation of 
the claims, preparation and filing of complaint, interviewing poten- 
tial witnesses, revicw of records and decuments, research, briefs, 
court appearances, motions, including interrogate1ic¢s to the dacfen- 
‘dants and. preparing answers to interrogatories of cefendants, filing 
-of claims, and related matters leading to the final settlement of 
plaintif£s' case and to the recovery of dumages fox the said four 
plaintifts as finally approved by the Court. They have also ineurred 


expense in the anount of Ywo TMundred rarty ($250.59) Dollars in 


duplication of Couxi dacunents and proportionate participation 


thexein, ond in cost. of printing briefs and in long distance calls. 


WHERL?'ORE , petitioners respectfully request that as attor- 
neys for the four above named plaintifté herein, the firm of 
pvitchard, HeCall & Jones for #1ll legal services to said plaintiffs 
‘be awarded a reaconsiite attorneys fee in the amount of Fifteen 


Thousand One Hundred Fifty ($15, 150.00) Dollars, plus a rejmburs strment 


for expense in the amount of ‘Two mania Fifty ($250.00) Dollars 
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PRITCHARD, McCALL & JONES 
831 Frank Helson Building 
Bimminghem, Alabama 35203 
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STATE OF ALBA 
JEFFERSON COUNTY ) 

I, Winston B. McCall, being duly sworn, on oath depose 
pay: : 4 

1. My rane is Winston B. Necall, I am a member of the fim 
Pritchard, Mccoll & se Birmingham, Alabama, and have been a mem- 
ber of this firm and its pre Pritchard & McCall, for approxi-~- 
mately 25 ycars last passed. I was admitted to the bar of the State 


of Alabama during the year 1934 and the bar of the State of Hew York 


in 1936. I ana graduate of the University of Alabama, A.B. 2932), 


and Marvard Law School, LL.B. 1935. I have heen a momber of 
Special Committee on Lawyess' Retirement of the American Bar 
tion for the last five years. I have been engaged continuously in 
the practice of law in Alabama, after two years in New York, for over 
35 years, except for approximately five years of active service in 
World War II as @n officer in the United States Army. I have handled 
a puuee of cases involving the antitrust laws, securities litigation, 
clzss action, and derivative stockholders' action. 
y 

2. Continuously during the period of nearly five years last 
‘passed, I have spent the following time in rendering professional ser- 
vices to the four plaintiffs in the case of Pizitz, Inc., et al. vs. 
American District Telephone Co., et al., Civil Action 67-471, Northern 
District of Alabama: 
JUNL-DECEMBER 1967 
Preliminary conferences with four plaintiffs and 
witnesses, initial study and research of issues of 
‘Surisgiction, the Sheman Act, the Clayton Act, 


the decision of the Supreme Court of the United 


384 U.S. 563, securing inkomiation Lroin Seexetary 
of Stato for service cf process on defendants. 


Qadd 


Prepavation and spying of esmplaink against 
Gefendant, Civil vnction 67-471, horthern District 
of Alaluuana, prepaxyation and Filing of affidavit 
for service of process, ccecuring cervice, parctici- 
pation in Judee wine's Order, September 8, 1967, 
review Gf defendants’ motion to dismiss and notion 
to transfer, continuance of hearing set December l, 
1967, on motion docket. : . 


— 


JANYARY-DOCTMBER 1958 


Interviews with clients and witnesses, continuance 

of hearing on motion dochct of January 5, 1968, re- 
view of aifidavits of each of defendants and briefs 

in cuprort of motion to dismiss and inmotion to trans- 
fer, preparation and filing of affidavit in opposition 
to motion ts dismiss and meticn to transfer, research 
and briefs in connection therewith, discussion with 
and ecrxespondence with the respective Binaingham 
counsel for each of the defendants regarding settle- 
ment negotiations, hearings and oral argiwnent on 
defendants' motions before Judge Lynne, prepuration 
and filing of motion for permission to add an addi- 
tional defendant, receipt and study of order to show 
cause issucd by the judicial panel on multidisctrict 
litigation on July 17, 1968, preparztion and filing 

of a response to order to show cause on behali of the 
four plaintifis, study of memorandun and order of the 
judicial panel on multidistrict litigati txyausferring 
the acticn to the Southern District of Ne York for 
coordination and consolidation of prstrit procedures, 
correspondence with and association « the firm of 
Weil, Gotshal & Manges of New York ag local counsel for 
plaintiffs in the multidistrict litigatien in New York. 


JANUARY-DECEMBER 1969 


Cooxdination and correspondence with New York counsel 
regarding defendants’ motion for partial summary judg- 
ment related to the issue of the statute of Limitations 
and plaintiffs' motion for pretrial determination of 
scope of prina facie case, varticipating in preparation 
of intcrrogatories to the defendants, review cf plain- 
tiffs‘ and defenlants* briefs for leave to apoeal from 
the order of the United States District Court to the 
United States Court of Appeals for the Second Circuit, 
review cf answers of Grinnell Corporation to plaintif£s' 
interrogatories and pretrial stipulations, and review 
and consideration of other pending motions. 


JANUARY=-DUCEMBER 1970 


Review and consideration of Record on Appeal received 
from the Now York Court of Apnealn, Second Circuit, 
January 1970, with particular reference to factual 
Gifferences in the plaintiffs' cases, review of 
plaintif{s* motion for production of documents and 
bricf in support thercof, review and consideration 

of appollunts' and appellees! bricfs on appeal in the 
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78 Mours 


37 ours 


dn. gneludted propor- 


nited Stale Coust of s- ; 
tionake paoyaent Lox cont of vringind larjek on 

appezl, enixy of Aviatip eels as counsel Lox the 

foux plaintiits in he cues Court of the United 

States on petition for writ of certiorar|), corxcu~ 

pondence with New York counrel for payment of 

proportion of Cuplicatind charges for ancwers to 

interrogatories, review tnd suggestions 

firat set of subseriper-plaintilt interr 

to defendants, preparation ang filing of the £ 

plaintiffs’ enswers to @efendants* interrogatorics, 

and conferences with clients with respect thereto, 

-dneluding further reinbursement of New York attor- : 
neys for client's “proportionate costs. Hours 


JANUARY-DECTINER 1971, 


Revicw of answers and objcction to interxc-gatories, 

correspondence regarding tho maintenance and con- 

Aition of the document depository, settlement 

negotiations and correspondence with Mr. NeInerney, 

a New York detendant attorney, on behalf of the 

four plaintifis, and Ciscussicns with clients re- 

lating thereto, yeview of settlement order No. 1 

and discussions with clicnts regarding participation 

therein. 14 Hours 


SANTUAPY-MALCH 1972 


Further review of settlement oréer No. 1 with clients 
anc decision reached to participate therein, cis- 
cussions with clients and preparation of sworn state- 
ment of claim for each of the four plaintiffs, review 
with clients of challenge to claim ang acceptance of 
the small reduction, corrcespoicence and telephone calls 
with New York counsel regarding claim and response and 


geuggestions as to final disposition of this case. 


Time spent by Weil, Gotshal & Manges, New York, 33 ! 
local attorney for plaintiffs. 19 Hours 


TOTAL TINE 202 


3. The firm of pritchard, McCall & Jones has incurred expense 
in the amount of ‘wo Hundred Fifty ($250.00) Dollars in this litigation 
consistind of the cost of duplication of Court documents, proportionate 
caviicipatian therein, and in the cost of printing briefs and in long 


distance calls. 
(4 
4s 


A 
4d ja srelt 
Sworn to and subscribed before KA Ml hae 
me thin the pi" day of April winston Be. Becull 
1972. 
“4 


UNTTED STATES DISTRICT COUR? 
SOUTHERN DISTRICT OF NEW YORK 


CI’yY OF DETROIT, @t al. 
68 Civ. 4026 


vs (E.D. Pa. Civ. 68-1478) 


GRINNELL CORPORATION, et 
MANHATTAN-WARD, INC., et i 
68 Civ. 4028 


Vv. (E.D. Pa. Civ. 68-1489) 


GRINNELI CORPORATION, et al. 


1225 VINE STREET BUILDING, 
INC., et al. 

68 Civ. 4027 
Vv. (E.D. Pa. Civ. 68-1479) 


GRINNELL CORPORATION, et al. 
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APPLICATION OF 
WALD, HARKRADER & ROSS 
FOR APPORTIONMENT OF COUNSEL FEES 
The law firm of Wald, Harkrader & Ross, counsel for the 
plaintiff in one of the actions formerly consolidated with the 


captioned cases pursuant to 28 U.S.C. §1407 for coordinated 


pretrial proceedings, respectfully applies for an order 


apportioning the fee award herein by granting not less than 


10% thereof to Applicant as compensation for its work as 
principal counsel on the statute-of-limitations litigation in 
all the pending Central Station Protection Service cases, among 
which were the above-captioned actions. The Application should 
be granted for the reasons stated in the Affidavit of Joel E. 
Hoffman filed herewith. 

Respectfully submitted, 


WALD, HARKRADER & ROSS 


By: [-d/ a 
Joel E. Hoffman 


1320 Nineteenth Street, N. W. 
Washington, D. C. 20036 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CITY OF DEPROIT, et als 
68 Civ. 4026 


Vv. (B.D. Pa. Civ. 68-1478) 


GRINNELL CORPORATION, et al. 


MANHATTAN-WWARD, INC., et al. 
68 Civ. 4028 


Vv. (E.D. Pa. Civ. 68-1489) 


GRINNELL CORPORATION, et al. 


1225 VINE STREET BUILDING, 
INC., Gt. al. 
68 Civ; 4027 


vi (E.DL Pa. Civ. 68-1479) 


GRINNELL CORPORATION, et al. 
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APFIDAVIT OF JOEL E. HOFFMAN 
CITY OF WASHINGTON ) 
DISTRICT OF COLUMBIA ) me 

JOEL E. HOFFMAN, being duly sworn, deposes and says: 

1. This Affidavit is submitted in support of the 
Apolication of Wald, Harkrader & Ross (hereafter WH&R) for 
Apportionment of Counsel Fees. It demonstrates that by agree- 
ment of all plaintiffs' counsel, WH&R successfully performed the 
principal substantive work on the statute-of-limitations issue 
for all affected plaintiffs in the consolidated Central Station 
Protection Service litigation, including the class representa- 
tives and members herein, and successfully presented the 
principal oral argument to the Second Circuit on defendants ' 
interlocutory appeal; that, as Petitioner David Berger, Esq. and 
the "Troika" applicants all agree, the repulse of defendants' 
statute-of-limitations motion preserved the viability of these 
class actions and substantially contributed to the creation of 
the settlement fund in the size presently before this Court; 
and that 10% of the total counsel fee award would he just and 


reasonabie compensation for WH&R's services to the class. 


a0 


2. I ama member of the firm of Wald, Narkrader & ROSS, 


which was counsel for the plaintiffs (competitors of defendant | 


AD’) in Electro-Protective Corp. ct al. v. Grinnell Corp. et al.,| 
No. 68 Civ. 4629 (D.N.c. Civ. No. 763-68), dismissed ver 
stipulation, Aug. 14, 1970. That action, initially filed in 
the District of New Jersey, was transferred to this Court on 
November 14, 1968 by the Judicial Panel on Multidistrict 
Litigation, to be consolidated with other Central Station 
Protection Service litigation. Thereafter I actively 
participated on behalf of WH&R, as counsel for the competitor- 
~aintiffs in 68 Civ. §4629, in the coordinated pretrial 
Hawatert 

3. In late June of 19.9, WHER was designated by the 
caucus of counsel for competitor-plaintiffs to be their 
representative in the litigation of defendants' statutc-of- 
limitations motion. In that capacity I attended a meeting 
convened by Weil, Gotshal & Manges to organize the pyeparation 
of a brief in opposition to that motion. At the meeting, it 
was agreed that a single brief should be prepared on behalf 
of all affected plaintiffs, including the class representatives, 
except for some few subscriber-plaintiffs in a distinctive 
position re the statute of limitations who wished to file a 
separate memorandum. Specifically, it was never suggested 
by anyone that the issues as to class representatives or 
members.were in any way distinctive or that their interests 
should  5e separately presented. To the contrary, Herbert B. 


Newberg, Esq. (a colleague of David Berger, Esq.) was 


1/ Although not a menber of the bar of this Court, I was 
authorized to participate wy reason of Rule 3 of the 
Rules of Procedure cf the Judicial Panel on 
Multidistrict Litigation. 


Deel designated to prepare a draft bricf for all affected plaintiffs, 


a to be reviewed and revised by a committee consisting of Mr. 
Newberg, representatives of the "Troika", and myself. The 
- next day I sent some comments on defendents' position to 
Hexbert Robinson, Esq. (a member of the "Troika"), who then 
a circulated them to the other members of the committee. I 
wrote Mr. Robinson again on July 15, 1969 with further comments 
on defendants’ argument. 
4. By letter dated Juiy 18, 1969, Mr. Newberg forwarded 
- to me "a draft of a portion of the brief", which I circulated 
*y to the other competitor-plaintiffs' counsel. As several of 
— us noted, the Newberg draft inter alia omitted any discussion 
| of a major line of authority supporting plaintiffs which could 
be relied upon to rebut defendants’ motion. This and other 
| difficulties with the draft were discussed by telephone among 
the revision committee members. It was agreed to cancel the 


meeting previously planned for July 23 and that an entirely 


| new draft should be prepared by Weil, Gotshal & Manges (also 
a member of the "Troika"). A few days thereafter I mailed tc 
A. Paul Victor, Esq. of that firm some comments for 
consideration, including suggested authorities not previously 
mentioned. 
5. Plairtiffs' brief was due August 11, 1969. The 
draft prepared by Weil, Gotshal & Manges (more than twice the 
length of Mr. Newberg's) was first made available to other 


rommittee members, however, +t a meeting on Friday, August 1. 


At that time it was agreed that yet a third new draft should 


6. On Tuesday, August 5 I circulated a new draft to 


be prepared, this time by me. 
the members of the committee, requesting them to submit their 


comments by telephone by the afternoon of August 8.) ERs 
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draft was newly written almost in its entirety, and also 

included the fruits of legal research not provided by the prior 
2/ 

drafts or their authors. Comments, primarily stylistic and 


minor in character, were received from committee members Victor, 


Brett (representing the third "Troika" firm), and Newberg. 


These were duly noted by me in preparing the final version, 


which I mailed to . il, Gotshal & Manges on Thursday, August 8 
for reproduction and filing the next Monday. 

7. The relative contributions of the statute-of- 
limitations committee members (the "Troika", Mr. Newberg, and 
myself) were reflected in the order in which the names of Our 
respective firms appeared on the brief as filed. With the 
agreement of all, WH&R appeared first, followed by an 
alphabetical listing of the other participating firms. 

8. WHS&R played no direct role in the preparation of 
plaintiffs' papers in opposition (in both this Court and the 
Second Circuit) to defendants' application under 28 U.S.C. 
§1292(b) for leave to appeal from this Court's order denying 
their motion. It should be noted, however, that - as inight be 
expi.cted - the letters and memorandum in opposition drew 
heavily on plaintiffs' original brief to this Court, and in 
the case of the Court of Appeals memorandum incorporated 
significant portions verbatim. 

9. After defendants' interlocutory appeal was allowed 
by this Court and the Court of Appeals, it was agreed by the 
“Troika”, Mr. Newberg, and myself that the appeal brief for 
plaintiffs-appellees would be drafted by me. The draft was 


circulated to Weil, Gotshal & Mances representing the affected 


2/. Some of the new research material had been provided by 
other competitor-plaintiffs' counsel. 
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subscriber-plaintiffs, and to all compctitor-piaintiffs' 
counsel, on February 13, 1970. Minor conments were received 
from two of the latter, and longer ones from Mr. Robinson of 
the "Troika", and from H. Laddie Montague, Esq. (a colleague 
of Mr. Berger and Mr. Newberg). Mr. Montague's comments 

were contained in a 5-page letter, while Mr. Robinson's 
comprised a 5-page suggested revision of a point already made 
in the draft. The statute-of-limitations committee discussed 
the draft at a single meeting, and the brief was filed with 
the Court of Appeals in substantially the form of the draft. 


The printing was supervised by Weil, Gotshal & Manges, 


although I tco reviewed the galley proofs and provided final 
editorial corrections. 
10. As with the original brief in this Court, the 


Signatures on the Court of Appeals brief were arranged so 


as to reflect the relative contributions of counsel. WH&R 


was listed first, followed by Weil, Gotshal & Manges; Mr. 


Berger's firm; counsel for the subscriber-plaintiffs 
who had filed a short separate Memorandum in this Court on | 
a separate point affecting only them; the remaining members 
of the "Troika"; and another firm which had attended the | 


committee's editorial meeting. 


ll. It was further agreed by all the foregoing firms 
that the interests of all plaintiffs-appellees would best be i 
served if a single oral argument were presented. I was a 


designated to present the joint argument, calendared by 


the Court of Appeals for March 26, 1970. Carly in March, H 


just prior to the filing of the Brief for Plaintiffs- 


Appellees, I was advised that Mr. Berger had nevertheless 


determined to participate in oral argument. During my efforts 


to contac-~ him to discuss the matter (which took several days), 


Mr. Berger wrote to the Court of Appeals Clerk that he intended 
to appear. He subsequently declined to meet with me so as to 
attempt a rational division of the argument, although he did 
promise to refrain from conflict with or Guplication of the 
substance of my presentation and to stress the particular 
importance to the class representatives and members that this 
Court's ruling be affirmed. 

12. At oral argument in the Court of Apyeals I argued 
all aspects of the case and sought to rebut each of the 
principal arguments advanced by defendants-appellants. No 
points were raised by them on brief or at oral argument which 
were limited to the class representatives and members. Mr. 
Berger's argument, which followed mine, includea no points not 
previously advanced except for a comment on the favor with 
which the courts should look on treble damage claims by 
state and local governmental bodies. 

13. The claims of ‘TH&R's clients were settled after 
the Court of Appeals affirmed this Court's denial of defendants' 
statute-cf-limitations motion, and WH&R therefore did not 
directly participate in the preparation of the brief in 


opposition to defendants' certiorari petition. As with the 


memoranda previously filed by plaintiffs in opposition to 


allowance of an interlocutory appeal, however, it should be 
noted that the Supreme Court brief in opposition was also 
largely drawn from the briefs for which WHER had primarily 
been responsible. 

14. The important role of the statute-of-limitations 
proceedings in the creation of the fund before this Court is 
fully discussed in the papers filed by “ounsel for the Class 
Representatives and by the "Troika", and need not be 


rehearsed here. Suffice it to cbserve that, according to 


es ve 


limitations motion was not only to "preserve the viability of 
these lawsuits" (Petition of Counsel for Class Representatives, 
p. 5) but also to enlarge the damage period almost threefold, 


from the usual four years to 11 years (Mem. of Counsel for Class 


| 
{ 
' 
Mr. Berger, the result of defeating defendants' statute-of- | 
| 
| 
| 
| 
| 


Representatives in Support, p. 20). As Mr. Berger has also noted, 
moreover (id., pp. 45-46): 
“the limitations issue was both difficult and 


unique, so that the eventual success could not 
have been predicted with confidence." 


The great value of this victory, te which WH&R made the principal 
contribution, is similarly recognized by the "Troika” (Mem. of | 
Law in Support of Application to Limit and Apportion Counsel sol 
pp. 7-8, and Affidavits in support thereof). Those Affidavits 
further note not merely that Mr. Berger failed to "materially 

aid, affect, alter or influence the favorable result" (Stein 


i 


Aff., (10) but that his participation in oral argument was ‘a 


| 
| 
| 
| 
| 
matter of surprise and distress" (Robinson Aff., 17) and “in | 
some respects * * * disruptive" (Victor Aff., 45). 

15. Regrettably, it is necessary to dispel some 
possible inaccurate implications in the papers filed by the 
"Troika". While the "Troika" (particularly Weil, Gotshal & | 
Manges) did in fact carry a significant administrative burden 
in coordinating the work assignments on the statute-of- 
limitations motion and in duplicating, filing and serving 
the various briefs, the substantive contributions of the 
"Troika" in the proceedings on that motion were limited in 
nature. Thus, without deprecating the helpfulness of the 


"Troika's" review of the drafts prepared by WH&R which became 


the final products without significant change, or the value of 


& Perlman and the proposed draft prepared by Weil, Gotshal & 


OAS 


the research memorandum provided by Liebman, Eulav, Robinson | 
| 
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Manges, I must respectfully disagree with any suggestion that 
the "Troika" “played the most significant role" (Stein Aff., 
46) either in this Court or in the Court of Appeals. For 
while the "Troika" firms were more active on the statute-of- 
limitations motion and the subsequent appeal than any other 
firm representing subscriber plaintiffs (see Victor Aff., 45), 
and while counsel with "the laboring oar regarding this key 
motion was * * * counsel other than counsel for the abe 
class representatives" (ibid.), that laboring oar was borne 
not by the "Troika" but by WH&R. 

16. The time contributed by WH&R to the litigation 
of the statute-of-limitations motion and appeal on behalf of 
all affected plaintiffs was in excess of 150 hours. This 
runs only from the mceting or July 9, 1969 at which I was 
designated a member of the statute-of-Limitations committee, 
and excludes substantial time expended prior to that date in 


researching the issue on behalf of WHER's own clients, but 


which necessarily contributed to the final written product 


filed on behalf of all affected plaintiffs, including the 
class representatives and members. 

17. In view of the attention paid in these matters to 
the experience of counsel, I would note that I graduated from 
Yale Law School in 1960, when I was admitted to the New York 
Bar; that I was employed for three years in the Appellate 
Section of the Antitrust Division of the U. S. Department of 
Justice, where I briefed and argued numerous antitrust and 
regulatory agency appeals, and drafted the briefs for the 
United States to the Supreme Court in several major antitrust 
cases as well as cases involving novel and complex questions 
of administrative law; and that I have subsequently practiced 


with WH&ER (since 1968 as a partner) working primarily in 


AAD 


antitrust and litigation matters, On behalf of both plaintiffs 
and defendants or prospective defendants. 

18. The entitlement of counsel in the position of 
WHU&R to share in the fees awarded out of the prescnt 
settlement fund is established by the authorities set forth 
in the "Troika's" Memorandum of Law. I believe that, in vie 
of the importance of WH&R's contribution in "preserving the 
viability of these Lawsuits" so as to create the fund, and 
more particularly in bringing the fund to its present size 
by reason of trebling the recoverable damage period, a just 
and reasonable fee would be 10% of the total counsel fee 
awaxvd. Whether this amount should come from the shere 
apportioned to counsel for the class representatives, from 
the share apportioned to the "Troika" (whose contributions 
apart from the statute-of-limitations proceedings < de not 
question), Or in part from each, is a matter on which I 
express no opinion. 


And further, deponent saith not. 


a a OES 


Sworn to before me chis 


day of May, 1972 


JJ / 


Notary Public 
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UNITED STATES DISTRICT COUR 
SOUTHERN DISTRICT CF NEW YORI 


CITY OF DETROIT, et al. 


Vv. : 68 Civ. 4026 
(E.D.Pa. Civ. 68-1478) 
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GRINNELL CORPORATION, et ai. 


Vv. 


MANHATTAN-WARD, INC., et al. 


Vv. » 68 Civ. 4028 
(E.D.Pa. Civ. 68-1489) 
GRINNELL CORPORATION, et al. : 


1225 VINE STREET BUILDING, 
INC., et al. 


Vv. . » 68 Civ. 4027 


(E.D.Pa. Civ. 
GRINNELL CORPORATION, et al. 


STATE OF NEW YORK ) 
: ss.: 
COUNTY OF NEW YORK ) 


A. PAUL VICTOR, beirg duly sworn, deposes and 


1. I ama member of the firm, Weil, Gotshal 
& Manges, one of the three firms appointed as lead 
— by this Court in fey 1969 (the "Troika") in 
connection with all subscriber actions pending 
before this Court for treble damages against the defen- 
dants for aNESE Ease violations in the accredited central 
station protection service business, including the olasé 


actions specifically involved therein. The other firms 
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; 2670 ,2671), and has acted as local counsel with respect 


to two more such actions (67 Civ.2249and 68. Civ.-147,ED Pa). 


Chapin & Flatiau and 


consiacuting the Troika are Par..-r, 

Liebman, Eulau, Robinson & Perlman, 
2. My law firm has initiated three individual - 

eztions against these same defendants for substantially 


the same violations of the antitrust laws (68 Civ.2669, 


“0 LL, CA-GT- a 


The plaintiffsin two of those actions have decided to re~ 


main in the class and to participate in the allocation 


’ 


of the settlement fund (68-Civ. 147,E.D.Pa and 68 Civ. 2671. h & 
law firm also represents, and has filed appearances on 
behalf of, seven additional members of the class that are 


pursuing their claims against defendants through the 


filing of "Sworn Statements of Claim" pursuant to a Legal 


from this Court, dated December 13, 1972. 


Notice 


3. This affidavit is submitted as a supplement 


to the affidavits of Alvin M. Stein and Herbert Robinson, 


and in support of the relief therein requested. More 


specifically, this affidavit is submitted in support of 


the position that the amount of attorney's fees applied 
for by David Berger, P.A., attorneys for the plaintiffs- 


class representatives in these cases, is excessive; that 


the attorney's fees to be awarded in connection with the 


settlement fund should not be in excess of 20% of the 


en ee 


gross fund; and that the Troika should be awarded an 


amount equal to at least 25% of the amount of attorney's 


fees actually awarded, as compensation for the work i€ 


’ 


performed which helped successfully to generate 
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the settlement fund presently before this Court for 
approval. 
4. Based upon my own personal knowledge, and 
a review of the records and other documents relating to 
all of the cases against the defendants at my office, l 
can state that since the early days of said actions, my 
law firm has been intimately involved in the efforts of 
coordinating the sextoteies of all subscriber and competi 
tor plaintiffs (later just subscriber plaintiffs), and of 
advancing the progress of the iawsuits instituted by art 
such plaintiffs, including those instituted on behalf of 
the class. My law firm's <ctivities included those of a 
substantive and administrative nature which benefitted the 
progress of all actions of a similar nature. The other 
members of the Troika (as well as other law firms from 
time to Sinad likewise undertook activities on behalf of 
their own clients or all plaintiffs, which substantially 
advanced the progress of these lawsuits for all plaintiffs, 
including the class action plaintiffs. The work done by 
the Troika (and, from time to time, certain other law 
firms) redounded to the benefit of the class action 
plaintiffs and contributed to the successful generation 
of the settlement fund presently before this Court for 
approval. I respectfully submit that, without the 
assistance resulting from the Troika's activities, the 
class action scveietant could not nave been achieved in 
the time pester involved, or, at least could not have 


been achieved without a considerably greater undertaking 
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by David Berger, P.A. | 

5. Without fully belaboring the many 
activities which involved hundreds of hours of time spent 
by attorney's in my law firm in these cases (considerable 
detail as to which was set forth in the affidavits of | 
Messrs. Stein and Robinson regarding the Troika's con- | 
tributions), I will nevertheless set forth below some of 
the activities performed by my firmthat redounded to the ne 
benefit of all plaintiffs, including the class action 
plaintiffs. We: 

(a) Assisted in the drafting, revising, 
preparation and completion of plaintiffs' Rule 34 docu- 
ment request and First Set of Interrogatories, which 
sought to round out and complete preliminary additional 
discovery deemed necessary to complement the record and 
other documents available as a result of the Governucat's, 
successful antitrust action against defendants; 

(b) Agreed, along with Parker, Chapin & | 
Flattau and Liebman, Eulau, Robinson & Perlman, to serve | 

| 
on, and undertake the tremendous responsibilities of, vo 
Troika, which was to act as lead counsel in these cases 
on behalé of all subscriber piaintiffs, including the eee 
action plaintiffs; 

(c) Participated extensively and substantially. 
in the researching, drafting, revising, coordination of | 
counsel, printing and filing, of the various briefs a 


pared by plaintiffs in opposition to defendants' motion 


for partial summary judgment based upon the statute of 
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limitations. Unquestionably, all partics to these 
actions considered the statute of limitations issue to’ 
be highly significant regarding the prosecution of thes 
actions. In that connection, I and other persons in my 
fiem, personally participated and expended hundreds of 
hours in performing the above-mentioned tasks. -I 


believe that the laboring oar ~igacding this key motion 


was performed by counsel other %han counsel for the 


plaintiffs - class representatives in these actions. 
More particularly, fox subscriber plaintiffs, the great 
bulk of the work was periormed by the Troika. The work 
performed by my firm included considerable research 
regarding the tolling of the statute of limitations 


under the Clayton Act; assistance in the revision to 


the draft brief in opposition before the District Court; 


research, assistance in the drafting and coordination 


of the opposition to the certification petition filed by 


defendants; revision to the draft and coordination with 


\ 
| 
respect to the brief in opposition in the Court of | 


| 


Appeals; planning, development and coordination of 
strategy for purposes of plaintiffs’ oral presentation 
to the Court of Appeals; assistance in the drafting 

and coordination of the brief in opposition to the 
Petition for Certiorari; attendance at many conferences 
to finalize and revise the papers involved. While 
David Berger, P.A. or its predecessor firm contributed 
in some respects to the preparation of the aforement forced) 


papers, its role was certainly not major. In fact, in 
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souc respects, its role was disruptive of the careful. 


strategy planned by plaintiffs' counsc.. For example, 


that only one attorney would argue for plaintiffs in 


the Court of Appeals. Since that orney represented 


| 
after caceful deliberation and planning, it was agreed | 
1 


competitor plaintiffs, it was agreed tht one 
knowledgable representative of ‘the sub.. :ber plaintiffs 
(Mr. Brett) be at counsel table to ensure that sub- 
scriber plaintiffs interests were properly represented. 
Mr. Berger was not authorized to appear on behalf of 

5 
subscriber piaintiffs in this coordinated effort. 
Mr. Berger nevertheless unexpectedly appeared on the 
morning of the argument and announced his intention to 


appear and argue as well. This sudden change in plans 


and lack of coordination resulted in some trying moments, 


I am informed, during which. time plaintiffs' counsel had 


to provide Mr. Berger with a subject for presentation to 
the Court in order to ensure that plaintiffs strategy 
would not be undermined by Mr. Berger's appearance. 

As a result of plaintiffs’ duecesa 40 defending against 
this motion, the damage period was conclusively extended 
backward to at least 1957 instead of four years prior to 


the filing of complaints, as defendants’ sought. The 


success of plaintiffs enabled counsel for the plaintiffs - 


class representatives to seek recovery for a period of 
‘some seven years more than might otherwise have been 
possible if plaintiffs had failed in their defense 


against this motion. Plaintiffs' success against this 
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. treble damage actions were based; 


motion materially advanced the negotiating position of 
David Berger, P.A., and, in my opinion, the size of 
the settlement fund which the defendants agreed to. 
The principal work done to achieve this success, and 

‘ 
thereby increase the size of the fund, was performed by 
counsel other than David Berger, P.A., including more 
particularly, the members of the Troika; and 

(d). As a member of the Troika, cngaged in 
continious coordination activities with respect to the 
cases ©. all subscriber plaintiffs, including the class 
action plaintiffs. In this connection, we circulated 
materials, answered telephonic and letter com.unications. 
planned overall strategy with the other Troika members, 
and others, attended pre-trial conferences, meetings of 
subscriber plaintiffs' counsel, etc. 

6. In addition to the above detintkios per- 
formed as a member of the Troika, my firm also assisted 
from’ the outset to ensure the more effective and 
efficient prosecution of these cases. Thus, we: 

() Assisted in the preparation of papers and. 
appeared before the Court in eineechen with defendants' 


unsuccessful motion to strike the reference in the com- 


.,.plaint of Federated Department Stores (67 Civ.2249) to 


the decisions of the United States District Court and 


ss 


United States Supreme Court adverse to defendants under 


the United States antitrust laws on which these private 


(b} Attended the session at which the Judicial 
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Pane] on Multidistrict Litigaticr considered the trans- 
ference of all of these lawsuits to one court for pretrial 
diss cory purposes, 

(c) Participated at the meeting of plaintiffs' 
counsel in Washington, D. C. on August 7, 1968 at which 2 
coordira ‘on among said counsel was discussed and es- 
tablished in accordance with the request of the Judicial 
Panel on Multidistrict Litigation; and 

(d) Participated and helped to organize and a 
lead the pre-Troika Stecring Committee which then 
coordinated and directed the work of plaintiffs' counsel, 
particularly insofar as the organization of discovery 
was concerned. | 

7, Mi of the foregoing was, of course, cola 
with our examination of materials and documents in the de- 
pository and elsewhere, the knowledge from which enabled 
us to ceetorn better our function on behalf of the 


Troika. 


8. The foregoing highlights the nature of the 


activities undertaken by my firm, largely in connection 
with its responsibilities as a member of the Troika. It 
is respectfully submitted that this work, and the work of 


the Troika in general, greatly assisted in advancing the 


discovery and other progress in these cases to the benefit n 
of ali plaintiffs, including class action plaintiffs, and | ‘ 

| 
not just those plaintiffs specificaily represented by each 
Troika law firm. Coordination resulted in more effective 


and efficient discovery, and uniformity in connection with 


substantive legal issues of interest and importance to all 
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plai “iffs, such as the statut- of limitations matter. 
Coordination advancedthe ability of all plaintiffs to 
develop their cases more meaningfully, expeditiously and 
effectively. Coordination was made possible and 
effective by the Troika's efforts. 

Ooi) 2 vdanenetutly submit that wserdtnarton; 
and the discovery and substantive tasks performed by the 
We, eee the attorneys for the plaintiffs - class 
representatives to be in the position of negotiating a 
settlement at an caviter stage of the proceedings than 
they otherwise could have without exerting considerably 
more aadittonal time and effort on their own to advance 
‘the cases of class action plaintiffs. Moreover, since 
the individua. subscriber plaintiffs were also members 
- of the classes represented by David Berger, P.A.; the 
possibility of these individual plaintiffs not opting 
out (as in fact occurred, including two which my firm 


represents) advanced and supported David Berger, ¥.4,'5 


ability to negotiate a settlement fund higher than might 


have otherwise been the case. The work done by the | 


Troika on behalf of its own clients and all subscriber 
plaintiffs directly contributed to David Berger, P.A.'S 
ability to negotiate this higher settlement fund at this | 
point in time than would otherwise have been possible, 

as well as assisted in the successful generation of the | 
bina Eewele. 

| 10, Te ts egpeeeenly submitted that counsel 
fees of 05% of the gross settlement fund would be in- 


appropriate and overly generous in this case. In any 


20-4 
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event — in view of the significar* contribution made by” 


| 
| 
| 


the Troika and others to the successful generation ef the 


settlement fund, it is respectfully submitted that the 


Troika should be awarded at least 25% of whatever counsel 


fees are awarded by the Court in this matter. 


Sworn to before me this 


8th day of May, 1972. 


fone Siar O coronal 


. ANNA MATIE O'CONNOR... 
NOTARY PULLIC. St to fiNaw Cock 
to. ese ates " 

Quatitied in Ki 23 Gos° van 
Commission Expires ticrch 30, 1972 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, et al. 
Ve » 68 Civ. 4026 

(E.D.Pa. Civ. 68-1478) 

GRINNELL CORPORATION, et al. 


Ve 


MANHATTAN-WARD, INC., et al. 


ager Ne ; » 68 Civ. 4028 
(E.D.Pa. Civ. 68-1489) 


GRINNELL CORPORATION, et al. 


1225 VINE STREET BUILDING 
INC., et al. 


Vv. , 68 Civ. 4027 


(E.D. Pa. Civ. 68-1479) 
GRINNELL CORPORATION, et al. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) sik 

A. Paul Victor, being duly sworn, deposes and 
says: 

This affidavit is submitted to correct an 
incorrect case number contained on page 2, 492, of the 
affidavit of A. Paul Victor executed on May 8 and filed in 
support of the 'Troika's' application to reduce the counsel , 
fee wiecaiida in the above-captioned actions, and to 
apportion the fee avarded by granting not lessthan 25% 
thereof to the "Troika." The references to "68 Civ. 1479, 


E.D. Pa.’ should be "N.D. Ala. CA 67-471" 


A E PAUL VICTOR 


Sworn to before me this 


12th day of May, 1972. 


i) é 
[Caine Abate: O Gore 


ANNA MARIE O'COIND 
NOTARY PUELIC, St «i Hite York 
No. 24-213 425 ; 
Qualified in Kines Courty ‘ 
Commission Expires March 20, 1972 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SS aca eee Se Se ee x 
-CLTY OF DETROIT, et al. 
; 68 Civ. 4026 : 
Ve : (E.D.Pa.- Civ. 68-1478) 
GRINNELL CORPORATION, et al. 
MANHATTAN-WARD, INC., et al. 
68 Civ. 4028 
Vig : (E.D. Pa. Civ. 68-1489) 
GRINNELL CORPORATION, ~et al. 
1225 VINE STREET BUILDING, 
INC., et al. ; : 
v. —: °68 Civ. 4027 
(E.D. Pa. Civ. 68-1479) 
GRINNELL CORPORATION, et al. 
ca ea ie“ owe gn mar ec eee TE x 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) ch 

A. PAUL VICTOR, being duly sworn, deposes and 
says: 

1. This Affidavit is submitted to correct the 
statement made in 95(c) of the original Affidavit I filed 
in support of the Troika's position herein, that 
Mr. Berger "unexpectedly appeared on the morning of the 
argument and announced his intention to appear and argue 
as well," andthat this was a “sudden change in plans." 

2. Exhibits C-6 and C-7 to Mr. Berger's 


Affidavit in Opposition to Application by Parker, Chapin 


oS 
gteiracaS) 
sci paseransmecicaeaeee cnt 
i 


aBanRBaB aw = 
— Bane \ a Q , S ee = ae —! 
* 


t 
Ss 


Bas & 
Lz (== =a _ 


SS \ a 
7 x 


Saree: 


Pieiomae 3 


| 
. 


~_ 


& Flattau, et al., For Attorneys Fees establish that 

Mr. Berger had "requested permission from the court to 
argue the case on behalf of his own clients" prior to the 
morning of the argument, and that I had notice of this 
fact. Most regrettably, copies of these Exhibits were not 
found in the files of the Grinnell cases at my firm when ° 
they were reviewed in connection with the preparation of my 
original Affidavit. After reading Mr. Berger's Affidavit, 
I have since ascertained that our files containing these 
documents had already been placed in storage at an outside 
warehouse since the statute of limitations phase of the 


litigation had been completed. 


3. 1 sincerely regret that my recollection with | 


respect to Mr. Berger's prior notification of an intention 
to argue in the Court of Appeals was erroneous. I had no 


intention to mislead the Court and respectfully apologize 


for this error. a 
A SEA Whi 


(A, PAUL VICTOR 


Sworn to before me this 


24th day of May, 1972 
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SOUTHERN DISTRICT OF NEV YORI 


CITY OF DETROIT, et al. 
68 Civ.. 4026 
Ve (E.D. Pa. Civ. 68-1172) 
GRINNELL CORFORATION, et el. 
“MANHATTAN-VARD, INC., et al. 
; . 68 civ. 028 
Vv. i ' (ED. Pa. Civ. 68-14-29) 
GRINMELL CORPCRATICN, et al. 
1225 VINE STREET BUILDIIG, 
INC., et al. 
68 Civ. 4027 
Ve ' (E.D. Pa. Civ. 68-1/179) 


GRINNELL CORPORATION, et al. 
AFFIDAVIT 


STATE CF MEW YORK ) 
s ees 
COUNTY CF NSW YORK 
ALVIN M. STEIN, being duly siern, dcroses and say’ 


1. ZIama member of the firn of Perker, Chepi 


for treble damages brougnt dy subseribers to the ecntral 
station protection services provided by certain of the 
Gefendants. ify firm, along with the firms of Licbxtn, Eula 
Robinson & Perlweon end Weil, Getshal & Manges, hve formec 
the "Troike" which has ected as lead counsel on pehalft of 2. 
of these subscriber actions.* Taese lastementioned actions 
are brought under thse entitruct laws of the Uni.tcd States &: 


charge inter alia that the defendants 


ing of accreditce central 


em 
ng roe a a 
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United States. The actions were based in whole or in part fo) 
an action entitled United States v. Grinnell Corp. in wien 
reported decisions were entered by the United Staves Distric 
Court for the District of Rnede Island, 236 F. Supp. ali (D. 
R.I- 1964), and the United States Supreme Court, 384 U.S. 56 


A subsequent unroported decree was entered in the District 


of Rhode Island. Included within the ections on whose benal 


we have acted are the above-captioned class actions, one 


settlement of wiich is presently before the Court. The 
within affidavit is submitted in suppert of an application t 
sward (1) total counsel fees in the above-captioned class 
actions, in a swa which does not excced 207 of the gross 
settlement epproved by this Court and (ii) the Troixa an 
amount which is not less than 25% of the amount ultimately 
awarded as total counsel fces nerein. It is the gravemcn of 
this application, that it is here appropriate to limit the 
totel counsel fees avworded and apportion them in the lignt 
the facts more perticularly show below and in the other 
affidavits and memoranda submitted in support of this acpli- 
cation since it is clear i cavil that: 

(a) The activities the Troika have confer 
substenticl benefits upon the class and made possible tne 
settlement reached in the emount presently before the Court; 

(b) Counsel of record for the class actions 
(hereafter referrec to as “petitioner") has been abl 
linit their activitics in the prosecution of the 
rely upon the Trolxa; 

(c) The diligence and ‘nitiative which 


|| private enforcement of the entitrust 


7, 7 oe ee ‘oe et os ’ s) 
Ly xpardaes> ( 1c Bay S22 i, AO PPC lec 


Claimants which have fi proois eleinm in 


| entire sum determined te tue  n appropriate geunbet Sec to 
i attorneys whose activities were not the most significent ir 
ereating the fund. 
©. The above-captioned class actions are but thr 
of the approximately 65 actions brought on behais of com- 
panies which subscribed to the central station protection 
services provided by tne gefendants ADT, Holmes Electric 


. 


Protective Services and Automatic Fire Alarm. By order cat 
' 


October 2, 1968, the Judicial Fenel on Nultidistrict litice 


tion ordered that all but two cases prougnt 


| 
| 
| 


| defendants and the Grinnell Corporation which were pends 
various District Courts were to be assigned to the ore ol. 
Judge Charles M. Metzner of the Southern District 
pursuant to 28 U.S.C. §1407.* In addition to the 
brought by subscribers, there were transferred to 
certain additicnal actions brought by competitors 
above defendants, ‘The approximately 89 actions wnich were 
| pending in the Southern District of ilew York as a resuit cf 
| either their commencement in that Covrt or the acticn of ta: 
| Judicial Panel on Multidistrict Litigetion were all assigne: 
| to Judge Metzner for all pretrial proccedings and, purses 
! to Rule 2 of the General Rules of this Court, 
| ceedings with respect to the acvions commenced in the 


| ern District of New York. 
BACKCROUD OF THE TAOTHA AUD Pao or 


It was apparent from the autset of 
the nultiplicity of counsel 
of these cases would precent 
Similarly from the outscy, 
counsel have been the 
MCertes. CBOVE NOT trencserredt were & Lovcc srococd 


Sccet 
si el es Une 
tic © era Licey. 


advanced scate oF 


on behalf of the sabeerieers and 
for the subscribers as 
early &s possible. Your dcponent and other avtorneys of ny 
| firm have been & significans force tin promoting yhnetever 
progress has been made on behalf of the subseriber actions. 


In early 1968, my firm was among tne counsel who presented 


briefs and argument to Judge Cooper in successfully 


opposing tne defendants! motion pursuant to Rule 12(2 
1 


' 

| 

i : 

| early stage in shese proceccings. As will be apparent fron 
the affidavits of Herbert Robinson and A. Paul Victor sub- 
| 


| 
\ 


mitted in support of this application, the other firms con- 


stituting the Troika were also playing significant roles on 


| 
he eh2alf of the subseribers at this point in tne actions. wns 


1 stay of procecaings wes entered in these actions by 

| of Chicf Judge Sugarman, my firm played a significant 
4n limiting the ef: Pect of the stay So as to minimize 
deley wnich $t necessarily caused in the progress of tne 


An attorney of your dep 


| Judiciel Panel cn 


2 


spolesman for the subscri 


h, Subsequent to the as signment of these cases 
| Judge Metaner, & pretrial conference was called by the Cour 
or June 17, 4060. in anticipaticn shoreof, the Court 
irec ; genated lead or liason couse! 
\ the two grou 
| advancencn 


| 


\ Attached here 


States 


“ 
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i 
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anos 


been determined that lead counsel would consist of your 
deponent's firm, Farker, Chap3n and Flattau, and the firms 
of Liebmin, Hulau, Robinson & Perlman and Weil, Cotshal and 
Manges. (Transcript, pages 6-9) Your cepenent's firm wes 
thereafter designated to serve as the single fira among the 
Troika through wnaich the Court or others could direct com- 
munications to all pleintiffs' cowmsel. Included among the 
“actions on whose behalf the Troika was serving were the 

' 
within class actions, Tnese rolcs were memorialized in 
Pretriel Order No. 1 dated Juwiy 2, 1959, paragraph t. 

5. Even prior to the formalization of the appoint 
ment, it had become apparent that the three firms which wow 
constitute the Troika would carry the laboring oar in prose- 
cuting tne actions. The order of Jwy 2, 1969 served to 
formally add substantial administrative responsibilities to 
the substantive activities already thrust upon us. Tnc 
Troika quickly recognized the dimensions and nature of the 
task and have from the outset advised all subscriters! 
counsel that we belicve it appropriate that we be compensate 
by subscriber plaintiffs or their counsel for our activities 
on behalf of the entire group. Your deponent verily believe 
that counsel of record for the within class actions were 
present on various occasions when these requests were put 
forward and at least tacitly, if not more affirmatively, 
consented to our request. Various proposais with respect to 
computing end determining the appropriate compensation were 
reviewed and discussed but no precise formula wes eterminec 
or agreement reached. Indeed the minutes of a pretrial con- 
ference of December 3, 1969 tin Allied Stores, we rs i 
Grinnell demonstrate thet compensaticn for lead and liasen 
counsel 12s contemplated by the Court and ecitisel. Sro0m, cae 


outset of these procecdings. (Tr., pp. 5-12) 
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_for the development, preparation, review and compliance with 


6. ‘There is set forth below a partial sumary of 
the areas in which the work of the Troika was particularly 
significant in generating the fund presently before the 
Court for apvroval. With respect to the initiation and 
prosecution of the discovery application which were the "103% 
significant factors in the progress of these cascs, 1% was 
the Troika thet was responsible. Similarly, the Troika 
played the most significant role on behelf of subscribers 3: 
opposing the defendants! moti.cn for summery judgment based 
on the statute of limitations. In these end other resp2cts 
the Troika was far more responsible for the result reacned 
than wes Petitioner. 


DISCOVRY 


7. Tne service of detailed interrogatories anda 
requests for the production of documents has resulted in the 
availability to the subscriber plaintiffs of much of the 
material necessary for the trial preparation which advanced 
these cascs to the point at which the agreement for setvie- 


ment of the class actions Was reached. As is set forth in 


greater detail below, the Troika was primarily responsivle 


the subscriber plaintiffs! discovery. Indeed, subsequent to 
the service of ovr dincevery requests, my firm 
instrumental in bringing ebovt such compliance with our 
requests as has been received by repeated requests to oppos~ 
ing counsel and several applications to the Court. A revaew 
of the records of my firm reveals Uhat we commenced work on 
the preparaticn of interrog2tories in Novemver of 
During the followings months, well over 100 hours were sreny 
by attorneys in my office in connection with the preparation 


of the interrocatories served on behalf of G1L cusserices 


tl 


D. ffg5 on the defendants. The interrogatorics 8s rite 
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filed were completcd and served by my office after boing 
signed by your deponent on behelf of all subscriber actions. 
Our activities in connecticn with the interrogetorics 
included investigations .f law; preparation of various draft 
of interrogatories; circulating various drafts; .ccciving 
comments fron nunerous persons; coordination, and discussion 
of all of these conments; orgenization and conduct of meet- 
ings to review approaches to discovery; preparation for and. 
' 
attendance at mectings with defendants! counsel to review 
and revise outstending discovery pursuant *3 direction of 
the Court and Rule 9 of the General Rutes of this Court; 
circulation and reviews of responses; written and oral appli 
cations to the Court to cowpel compliance and numerous 
related activities. These efforts involve’ oxtensive releve 
administrative activity and the advancement of substantial 
suns for dupliceting, postage and other related expenses. 
In addition, through this period many additional hours were 
expended performing similar functions with respect to the 


preparaticn of 4 request for a production of documents pur- 


suant to Rule 34. These discovery applications were scrved 


in- all actions prougnt by subscribers (except tne United 
States of America), including the class actions, and resultc 
directly in the evailavility to the plaintiffs of the facts 
and documentary evidence which has made possible considerat- 
trial preparation of these cases and the progress of the 
actions inich facilitated the settlement of the class acticn 
In addition, your deponent's firn spent epproximately 75 
hours in successfully oppesing on behalf of all subscribers, 
ineluding the class acticns, an astlicatlo 
defendant Avtonntic Fire Alarm with respect to our 
requests, In connection with that applisaticna, 1c 
investization of law with respect to tno discovery 
tion, collection end review of documentary materials 

266 


=] 


a 


ha OTE: 
wid eae rr ey na re ‘ 4 
st Ga mem om a ¢ 
6 eerste: sesemananmmanae ni emmemn . 
: a 
cnenonnyeetmeate 
eee et mire 
en encanta. 


~ 


* 


eventually submitted to the Court in ¢pposition to the 
metion; preparation of affidavits and legal meinorenda; 
circulation of proposed submissions on the application; ond 
discussion and integration of comaonts received, In fact, 
and contrary to paragraphs 6-8 of the Petition 1.. Suppors of 
Fees sworn to the 20th day of April, 1972 (hereinafter 
referred to as the Petition), the discovery application so 


servec was net a joint filin 


C2 


by subscribers and competi.corc 
but was cerved solcly on bohelf of subseriters.* 
on even heavier burden fell on the Troita than would eppeer 
from the Petition since we were not aided by competiters' 


ead counsel at this point in the pro eedinss. 


STATUTS OF LIMTVARIOIS 


‘ 
a 


8. In the summer of 1969, tne defendants moved fo 
partial sunuary judgment based upon the statute of linite- 
tions in many of the subscriber actions. As is recognizes 
by Petitioner in perasraph 9 of the Petition, the deternini- 
tion on this application was eriticel to the class actions. 
me favorable result considerably broadened the applicable 
period for wnicn dancaaes doula be securcd by members of the 
class. Had we not prevailed, recovery 4n the class acticns 
could have been Jimited to the four years immediately pre- 
ceding the filing of the complaints jn July of 1968 rather 
than at least en cleven year period beginning in 2957. in 
July and August of 1965, your fononens's firm was one oF 
those principslly 4nvolved in the suostantive and edmainistre 


tive activity involved in preparing tne papers in opposiele.s 


Di 
oh sate oa4 wt « os Aegan - Re wis f es * ‘ oy “ 

to the motion wiieh ware eventually eubnictcd cn OSnets Se 
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the plaintiffs. In that connecvion, our setivitice inclucc. 
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motion; investigations of law and reviews of various authori 
ties; participation in the preparation of drafts of the 
affidavit in opposition submitted on behalf of the pleintifs 
circulation of various documents and receipt and analysis or 
comments; numerous reviews of drafts and pertici,avions in 
numerous conferences revising and refining the drafts which 
resulted in the brief submitted to the District Court on the 
‘application. Tae end product in the District Court «as the: 
' 
result of drofts and decuments prepared hy numerous counsel 
which were finally pulled together into @ 
formed the basis of our menorandun. 

9. Subsequent to the favorable determination in 
the District Court, your deponent's firm principally preperc 
the order end submissicn in support thereof presentcd to the 
District Court in cennection with the G@eteormination. Tae 
Petition in peragraph 9(c) incorrectly states that the Court 
"sua sponte, certified for appeal...its interlocutery order 
denying summary judgnent." In fact, the question of certifi. 
cation was argued by both sides and ex ensively discussed 
anong all counsel who vere directly involved in the substan- 
tive aspects of the matter. The submission in opposition we. 
basically prepared and sent by my firn. Attached hereto 2s 
Exhibits 2 and 3 respectively ere the submissions in suppert 
of and in opposition to certificaticn. Here again, Feti- 
tioner's participation was not significant in contrast to 
the role of the Troika. In conncetion with epposing cervift 


cation, my firm engeges investigations of law and drafting 


efforts as well as various conferences and circulating docu- 


ments. 

successfully onposing the appeal of 
defendants to the Court ef Appeals, your deponent's firn end 
the Troika again played the lead role in the preparation of 
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ed 
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he appellees! (including the Class Actions) momorandun ent 
oral argument, It is porticulerly significant in th: 
regard to note that Petitioner discngenuously asserts he 
Norpued the casc in the Court of Appeals on behalf of the 


three above-captioned class actions ani for othe.s.", wnile 


noting that "One counsel for certain competitor vleainviifs 


also presented oral arcument." (Petition, paragraph 9(c)) 


In fact, the various counsel (not including Petitioner) wno 
spent long howrs in preparing the presentation on behalf of 
the plaintiffs nad spent consideracole time Giscussing the 
most effective manner of presenting our oral argument to 
Court. David Berger who would depict himself as the 

pal oral edvocate for subscribers never attended any 
conferences relating thereto, These conferences and 

sions reswilted in unanimity on the form and content of our 
most effective uniform presentation after a thorough review 
of the various substentive problems which could arise. In 
addition, it was unanimously determined that it would be mos 
effective for a single oral presentation to be made cn dena 
of the appellees. After considerable discussion, all of 
firms involved agreed that in seeking to achieve the end 
most effective oral presentation, a single counsel, Jocl 
Hoffman, Esq., of Washington, D.C. representing a ccupetito: 
would present the oral argument on benalf of the appeliccs. 
All counsel further agreed that Earry J. Brett of my Tirn, 
as the counsel most familiar witn the matter enong suvscerste 
counsel, would be present at the counsel table during tne 
argument to assist thy. Mots en: eric represenv any possibtic 
diverse in ( ubse? ae! rese m4 a eRe 


course of t uC All swoseriber counse)., including 


Petitioner, 


and eprarently 


| 


’ 


uniform objective of securing the best possible resuits. 


Notwithstanding the foregoing, on the morning of the argunc: 


in the Court of Appeals for the Second Circuit, the involvec 


counsel were advised for the first time that Davie Berger 


proposed to address the Court of Appsels which kh. in fact ¢: 


This eleventh hour announcement and participation was mov 
based upon or consistent with the long hours of préparavicn 
“by many counsel who were intimately involved and fanilisr 
with the case and cid not materially aid, affcct, alter or 
influence the favorable resvlt which we secured in the Coun’ 
of Appeals. 

11. Thereafter, attorneys of your deponent's fir 
prepared the initial draft of our successful brief in cppes: 
tion to the defendants! application to the Supreme Cours tc: 
@ Writ of Certiorari. We spent additionel hours end ettenz: 
conferences in reviewing and revising the draft anc accor: 
dating = counsel. The burden fell even heavier on th 
Troika point since we no longer were aided by cera: 
of the *s! counsel wno had participated extensivc:. 
in the District Court and Court of Appeals. Hundreds or 
hours were expended by your deponent's law firm in connect: 
with the various substantive and administrative acti 
4neident to the successful oppositicn to the defen 
motion for partial summary judgment based 
of limitations. 


MOTTON WITH RESPOCT TO APA 


12. Another substantive matter which required & 


| presentation on behalf of the plaintiffs wes the response it 


oo 


' the motion made by the defendant Autouatic Fire 


! wpon its change of name end corporate Cetus. Lere 


plaintiffs prevailed after wany hours of work. As ®& resul 


we Kane 


of ccordination principally preeipitatcd by your desoneny's 
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firm, a uniform presentation 
all subscriber plaint S In paragraph Ft 


4% is urged that Petitioner was somchov responsible 


result. In fact, a considerable part (if not a11) of 


efforts expended by Petitioner was redundant of  rfo per- 
formed on behalf of the class es 4 group and motion papers 
filed on benelr of all subscriber plaintiffs. Indeed, sud- 
sequent 40 the filing of the motion papers by Petitioner, 
the Court edvised your deponant's fir that we should there- 
after assiduously seek to avoid the submission of repetitior 
pepers since the presentation mode vy Petitioner merely adde 
to the Court's burden of analy ; Tn= Cou 


. 


later described these additional burdens inpocea as 


“deluged with a bunch of mim ographcd papers, ena I 
four sets of motions, none of whlch had to be nade, 
(Transcript of December 3, 1959, pp. 5 and 18) Your Scpencr. 
verily believes that these mimeographed papers 

which Petitioner refers in Paragraph 10 of the 


tneir " 


blokes ‘o fasend." 
to above in 
least equal benc 
although relied on by 
fee, we have performed nuncrous other services 
which were of s 
bringing about 
ise 
progre 
counsel] 
promptly 
present 


eritical. 


stratezy. (Sco Affidavit of Yerbert Robinson which demsne 


strates the stage of the procetdings prior *o the conmnence~ 
ment of the Cless Actions by Petitioner and the manner of 
preparation of the Complaints therein.) Accorcingly, cur 
activities ineludcd the continual ecordination ai initiatic: 
of steps taken to protect the interests of all subscriber 
plaintiffs including the class action plaintiffs. We have 
| regularly and assicvously sought to bring about the complcte 
response to our ciscovery requests. This has cnt2ailed con- 
siderable administrative and substantive activity and the 
advancement of large sums in disbursexsnts. We have 
regularly circulcted communications from other plaintiftfs' 
councel. from defendants! counsel and from the Court and 
prepared draft ani final presentations to the Court and oth: 
counsel. On each occasion when 2 pretrisl conference was 
held before the Court, the principal representative for all 
subscriber actions (includéing the cless actions) was fron 
the Troika and this has necessitated extensive prepar2cion 
for cach conference. Each conference among plaintiffs! 
counsel was initiated by and conducted by a member of the 
Troika, waich again involved extensive preparation. Botn 
‘before end after the class action settlement, we have been 
the recipient of frequent inquiries from plaintiffs! councel 
as to matters relating to the actions in general and the 
class cctions tm particular. In fact, we have received and 
responccd to questions from nuwrercus plaintiffs! eeunsol wis 
respect to aspects of the class action settlement when 


inquiries to Fetitioner wers reportecly wnavsiiing. 


. 


wher setal 


CONCLUSIO: 
Couch 


; papers gubzitts< to Court in support of a éeterminction | 

H that the class actions were appropriately brougnt or in the 
negotiation of the settlemint heretofere arrived at, we have 
from the initiation of the litigation bsen intimately 
involved with tne prosecution of the subscrister plain .iffs' 


: actions. Our activities were critical in bringing about the 


etiv 
favorable dccisions and the discovery without whieh the class; 


li ection settliezents could not have been reached in the amount 
i presently berore the Court. It is therefore submitted that 
4t would be fair end equitadle that tne mMrolxa be compensated 
out of the emount asarded by this Court es tot2l counsel feces 
' Accordingly, we respectfully urge nat the Court take the 
facts end circumstances above stated into account in deter- 
mining the fee vo be averded and deter:ine be aw 
| than 2035 of the gross settlement wovld be en 20¢q 
neys' fee and (ii) the Troika shoulée receive an 
Least 257% of the total amount avarded as couasel 
their efforts in helping to generate the frnc. 
WHEREFORE, your ceponent respectfully urges 
the Court enter an order waich woule (i) averd as tove 
' counsel fees ain she within actions @ sum not in excess of 
20% of tne gross settlement and (11) a:mard to the firms of 
Licbmen, Eulea, Rotinson & Perlman, Parker, Chapia and 
| Slettau and tisil, Gotsn2l tancmes 2 sum of not less then 


1 2566 of the total amount so esarded as counsel feces. 
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Ee TT oeeneee October 20, 166 


Re: Russ Togs, Inc., et al. v. 
Grinricll Corvoravicn, et al. 


Dear Judge Metzner: ie a 


Enclosed for your consideration is def endants! 
_ proposed order effectuating your decision of vere 5ae Ss, 
1969 denying defendants' sition for partial summery suds 


ment. Defendants' proposed order also: (a) pr can Bs for 
_the.entry of part al summery judgment with respect to the 
two complaints filed after Soptenver 9, 1968, and (bd) ccn- 
tains a statement pursuant to 26 U.S.C. § 1292(d), so 2s 
to permit an application to the Ccurt of Appeals for an 


4nterlocutory appeal of this decision. 


In the first instance, defendants ask certifi 
tion of all issues raised by thelr motion; elternatively 
we ask certificetion of the question wher fe) 


evner, in view 
the one-year grace pericd added oy the 1955 amendzents, 
plaintiffs had an additic nel 60-day; (or "apoeal time") 
grace period within which to take advantese of tne tolling 
provision zn § 5(0) of the Clayton Act. In both instances, 
defendants resrectfully submit that the statutory Zrounds 
for certification ere present, and thet this is indeed @ 
classic example of a controlling decision es to which "an 
intermediat 2 &D>D eal may avoid protracted and expensive 
Litigation” hi teers v. Bison Leberatories, 260 F.2d 431, 


433 (3d Cir. 1055). SaSCR eee h eS? 


259 
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. 
» Cas, Conoon, Seunerr, Romoce GO One 


1. An immediate 2 1 way materially advence 
4 the viltimate termination of the lit: 
actions to wnicn derenaants! motion is 
class actions, and the remaining 60 ec 
of plaintiffs and a mucn larger number of protecticn service 

contracis executed at different tines and in different roi a 

cumstances. If defendants! position is well-founded, eitner 
in whole or in part, hundreds of cleims based upon these 
eB Sndividuel transactions ere time-barred, and a monumental 
} waste of the enorcies of all concerned would result from 
forcing these cases to run their full course in tnis Court 


L before any review of the instant decision. 
Cases posing such problems, where tnere may be a 
statute of limitations defense, are precisely the kind of 

4 : cases Congress contenplated would, are hould, be materially; 
g advanced by an interlocutory appeal. *y Geeg BS. Rep» Ov 

sad 2434, 1958. a. §.C. Cons. and Adm. Nows, p. 5255; H. Rep. No. 

n 1667, O5th Cons., 2d Sess., to accompany H. R. 6238 (19658); ‘ 
§ Hearinzs Before Subcommittce No. 3 of the Committee on tne : 
j Judiciary, House of Rep., 85tn Cong., 2d Secs., on H. R. 

* 6238 Ser. 11; and Austrian v. Williams, 108 F.2d 627 (24 
Cir. i, ert. denied, , sae UeSe 969 (3652), cited throusgnout 


the ee ve nistory. 


ae 


re 


In short, this decision presents in multiple form 
J . the problems crising when a District Court has decided 2 
id statute = limitsetions issue “in a manner which keeps tne 
=? litigatio 1 alive but which, if answered differently on auneal, 
would pees abe tne case”, United Stetes v. toodsury, 263 
+ F.2d 784, 787 (Sth Cir. 1905S), and accordingly tris decision 
4s eminently ripe for certification. 


io . 2. the onjer to be entered involves @ controllins 


] question of lew. Controllins aqueseion of law” Within tne 
meanin;s of § “T3552 (b 5) is one which is determinative of a basic 
5 4ssue in the czse. ishile the decision snould nov oe merely 
a collateral or incidental, it need not involve 2 question 
a dispositive of the entire litigation. See United Staves v. 
a Woodbury, Supra j Kroch v., The Texas Co., 167 F. Supp. ¢47 
: Cin dled s 1950). “Orders denying TOocLons to climinate privave 
antitrust clains tarred by the statute of limitaticns are 
& typical of those which the Second Circuit es well as otner 


a - ‘ 
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courts have ellowed to be certif 
Schwabe. Ine. v. United 5 
a 608 (20d Cir.), 


(2d Cir mm building Corp 
Corp., 265 F.2d @a Cir. 1959); antic City otric 
Co. v. General Wioctric Col, sel. 25 2c a Sy ie 


909 (1563) ; 


3. The controlling question is one as to whieh 


there is substantial sround for Perence of opinion. #ith- 


out reiterating here tne contentions raised oy derenaants 
which the Court has considered and rejected, defendants 
respectfully urge that the order is unioucly suited for inter- 
locutory review because controlling precedents are lacking 

for the Court's determinations that (a) Congress, in adding 
the one-year tolling provision to § 5(b) in 1955, intended 
that the one year should not begin to run until 60 d2ys after 
entry of the final judgnent, end (b) the Government action i 
continued to “pend” after all liability aspects of the 
original judgment were affirmed by the Supreme Court. These 


dssues are quite likely to arise again in other cases. 


Only by implication can the Sunre 
in: Minnesota Mining & fg. Co. v. New Yor. so 
361 U.S. 311 (1¢55), and tne subsecuent interpre v2 
by other courts (in cases not germane to these), 
undermine the cases voon which defendants raly ror 
relief distinction -- a distinction not rejected oy 
courts tndeed, defendants believe their contenticns 
consi: with the policy of 34 and will not ceprive even 
modera.. > diligent antitrust plaintiffs of any of the vcenerits 
which Ceugress intended to give them. 
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: At the very least, there a . 
aifference of opinion as to whether appeal time", 
concurrently 
» or whether 
and substitut 
preexisting judicial standard of 2 
4f certification is limited to this lat 
affect three elleged class actions (on 
mental entities in the States of New Jersey, Connecticut and 
Marylend) and one other comolex case, Prontieth Cantury Fox 


——5 MONE 
Film Coro. v. Grinnell Corporation, et ai Useigiieke Ow. we 


gees). 
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Finally, it should be noted thas defendants are 
not seeking a stay of proceedings in the District Court 
pending such an appeal. Instead, a@cfendants intend to 
diligently pursue their appeal while continuing to coopercte 


5 


with plaintiffs to expedite discovery in the District Court. 


; ‘For the above reasons, “e respectfully urge that 
the Court sive the certification redu fed to permit the Court 
of Appeals to grant appellate review ao this stage. 


-Sincerely, 


‘ _ Oncfronn 
Wea ao 


Denis G, McInerney 


Honorable Charles M. Metzner 
United States District Judge 
United States Courtnous 
_Foley Square 

New York, New York 


Weil, Gotshal & Manges, Esas. 

‘Parker, Chapin & Flattau, Esas. 

Liebman, Eulau, Robinson & Perlman, Esqs. 
Casey, Lane & Mittendorf, Esas. 


White & Case, Escas, 

Kelley Drye Newnall Maginnes & Warren, Esas. 

Olwine, Connell;, Chase, O'Donnell 2 
& Weyher, .=sqs. 
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1669 throuch 1971, organizing, coordincting and pursuing the 


ed2inistretive pre-trial measures requircd to 
porforma their functions in beohelf of all subscriber pl vinvirtfs, 


including the three captioned class actions. 


I am personally faailicr with the 
beeause the lew firm vith which I 
$5 counsel of rceord in an indtyvicual 
acéion uhicn it instituted in 1007 in the Southern Distric 
Now York in behalf of one of the subscriber pleintifrs 
ted Dry Coods Corporation (Ansecirtcd Boy Goods Cornorats 


Crinnoll. Gasparation, 26 cl., 67 Civ. 2065). I ha 
gooctated with the ectivities er 
esunsel both before the fermalininy of the froiks 


since that tis2. 


3. Without any doubt, auch Vroikn activities Ce a et 
L have witnessed personally by attenccanee at mectinzs, esiver= 
enees, telerlione calls, receiving end dizpa tehing 

substantially aiced all of the some 60 plointére 


~ the above-captioned three elas 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF Kis YORK 


68 civ. 4026 


CITY OF DETROIT, et al. 
Pa as : (E.D. Pa, Civ. 68-1478) 


Vv. 


GRINWELL CORPORATION, et al. 


68 civ. 4028 


MANHATTAR-WARD; INC. et al. 
woe (E.D. Pa. Civ. 68-1489) 


Ve 


ee ee 00 00 te 


GRINNELL CORPORATION, et al. 


68 Civ. 4027 


1225 VINE STREET BUILDING, ; 
* (E.D. Pa. Civ. 68-1479) 


INC., et al., 


Ve 


GRINNELL CORPORATION, et al. 


‘STATE OF NEW YOR 


COUNTY OF NEW YORK SS.: 


HERBERT ROBINSON, being duly sworn, deposes and says: 


1. This affidavit is submitted to supplement the 
affidavits of ALVIN M. STEIN and A. PAUL VICTOR and in support 
of the relief therein requested. It is respectfully urged that 
the attorneys' fee to be awarded in connection with the settle- 
ment fund be not in excess of 20% of such gross settlement fund 
and that the "Troika" receive an award of at least 25% of the 
amount so awarded es counsel fees for the crucial and important 
role which they performed in helping to create the settlement 
fund in the size presently before this Court. 


2. I am a senior partner of the law firm of Liebman, 


Eulau, Robinson & Perlman, which is one of the three law firms 


t 


t 
! i 
‘@ 


; 
L 


t 


‘ 
i 


? 


i 


. } 
i } 

: : : ; 
: = @ “a : 


constituting the “Troika” (lead counsel) designated by this Court 


in Pre~i'rial Order No. 1 dated July 2, 1969. 


3. Prior thereto, in 1967 and 1968, my law firm 
initiated six individual actions against the same defendants for 
substantially the same violations of the antitrust lews (67 Civ. 
2259, 2615, 2616 and 3820, and 68 Civ. 2361 and 2509). 

In addition to the participation of my law firn, 
as above described and as described below, in the activities of 


the Troika, my lav firm represents some 60 claimants in ‘the 


class. 


4, From the commencement of the actions brought on 
behalf of subscribers, my law firm has played a significant role 
in acting on behalf of all subscriber plaintiffs in secking to 
advance the progress of the actions and bring about the earliest 
and most favorable disposition of the pending actions. Our 
efforts and activities, both before and after the formalization 
of the Troika, included activities of a substantive and admini- 
strative nature which were performed as part of a lead group on 
behalf of oll subscriber plaintiffs, including the three above- 
captioned class actions. Necessarily, these activities involved 
constant coordination, study and consultation, which was not re> 
quired in connection with the six individual actions in which my 
firm appeared of record. Thus, much of the time and work expendcc 
by us was not related to any services necessary for the prosccu- 
tion of the six actions in which we appeared as counsel of record 
Moreover,and most significantly, the activities performed by my 
firm and te other firms constituting the Troixa were the primary 
forces in advancing all of the subscriber actions, including the 


class ections, to the point which made possible the settlement 


rai 
-2 od 


reached by counsel of record in the above-captioned class uctions. 
-I respectfully submit that if these activities of the Troika had 
not been performed, the class action settlement would not have 
been reached at the time and in the amount presently before the 
Court for approval. There 4s set forth below, in capsule form,” 
an enumeration of the areas and kinds of activities performed by 
the. attorneys of my firm as part of the Troika in connection with 
the prosecution of the subscriber actions and which contributed 


substantially to the class action settlement. 


5. Both prior and subsequent to the action of the 
Judicial Panel on Multidistrict Litigation, my firm played one of 
the more significant roles 4n arranging and promoting the coordi- 
nation among plaintiffs' counsel which brought some measure of 
order and direction to the activities of plaintiffs’ counsel. 
In the very preliminary stage of this litigation in the Southern 


District, the defendants moved pursuant to kule 12 (f) to strixe 


parts of plaintiffs' complaints. This resulted in numerous and 


diverse presentations by various plaintiffs' counsel representing 
various and conflicting arguments. A simple cosmetic motion 
imposed on Judge Cooper an avalanche of papers and a small army 
of attorneys at the argument. The subsequent coordination which 
we helped promote resulted in a unified, consistent and joint 
position on behalf of subscriber plaintiffs, ineluding the above- 
captioned three class actions. My firm's activities in connec~ 
tion with bringing about this coordination included, among 
other things, the following: 

(14) helped organize and conduct the plain- 


tiffs' counsel meetings and conferences; | 


(41) provided substantial familiarity with 
the background of the proceedings bascd 
upon our early completion of 

(a) legal research re scope and effect 
of Judge Wyzanski's findings; 
crcooemets (pb) research re records of proceedings 
; before Judge Vyzanski on remand, in 
Washington, D.C. (1967); 
(c) examination and analysis of entire 


J record in government case (1967); 


(441) organized and conducted the meeting of 


plaintiffs' counsel at the Statler Hotel 
in Washington on August 7, 1958, setting up 
coordination among plaintiffs' counsel in 
accordance with the request of the Judicial 
Panel on Multidistrict Litigation; 
participated in organizing and conducting 
the meetings among plaintiffs' counsel]. which 
resulted in the establishment of the Troika; 
since Pre-Trial Order No. 1 dated Juiy 2; 
1969, establishing the Troika, in addition 
to the substantive activities enumerated 
below, my firm, together with the other 
firms constituting the Troika, has ensaged 
in considerable activities which were essen- 
tially aduinistrative and procedural in 
connection with the basic objective of pro- 
moting uniform and consistent approach. 
A review of the records of my firm shoies that our activities 


above described involved the expenditure of several hundreds 


meme ae one ew 


hours ‘(constituting part of the thousands of hours expended) by 
attorneys of my firm, which includes wyself, Lewis M. Dabney, Ifo, 


Esq., and varicus associates. 


6. With the possible exeeption of the activities with 


respect to the statute of Limitations motion more specifically 


set forth below, the most significent activity in connection with 
the prosecution of these cases by my firm and the Troika was the 
4nstitution and promotion of plaintiffs’ uniform pre-trial dis- 
covery requests. This pertained poth to the plaintiffs’ uniform 
first set of interrogatories and to the plaintiffs' unified Rule 
34 application. To accomplish this work, the Troika designated 
a discovery subcommittee on which I and Mr. Dabney of my firm 
played a leading part. Manifestly, the conduct of discovery 
under the aegis of the Troika, in which we also played a leading 
role, made possible the trial preparation end the advance of 
these cases to the posture in which the settlement of the above- 
captioned class actions was made possible. Tnis is recognized by 
the disingenuous suggestions in Paregraph 6 of the "Petition 
of Counsel for the Cless Representatives for Award of counsel 
Fees and Costs", where petitioner claims credit for partici- 
pation in plaintiffs' discovery activities and drafting the 
motion for the production of documents. In point of fact, the 
laboring oar in connection with the preparation of the Rule 34 
application was carried by my firm. Significantly, we had 
prepared the Rule 34 applications very promptly and forwarded 
our applications to Mr. Berger's firm on July 24, 1968, before 

. the class action cases were transferred to New Yorn. A copy of 
my letter is attached as Exhibit A. Thereafter petitioner 
did, along with the members of the Troika, participate fn re- 


fining the Rule 34 requests into the document eventually 
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served upon the defendants. 

It is a matter of interest that Hr. Berger's firn 
may never have entered this 2*° ‘cation put for me. By coinci- 
dence, I met Herbert B. Newberg, sq. of that firm in or about 
October, 1967. In the course of conversation, 1 mentioned the 
Litigation I had instituted on pehalf of several plaintiffs in 
connection with Central Station Protection Services. Shortly 
thereafter, Mr. Newberg wrote to me under date of November Ts 
1967, stating in part: 


"you mentioned that your office 
was involved in representing 
plaintiffs ecainst the manufacturers 
of burglar alarms who are charged 
with antitrust violations. We 
represent some clients who may have 
claims arising from purenases of 
burglar alaris and would enpreciave 
it if you would send us a copy of 
the Complaint wnich you filed in 
that action together with a. brief 
explanation as to the status of 
this litigation." 


I responded promptly, complying with his recucst, 
by my letter dated November 9, 1967, wherein I wrote in part: 


"In accordance with your 
request, I em enclosing a copy 
of the complaint filed in Allied 
Stores Corporation, at al, V. 
Grinnell Corporation, et al. 
We have instituted discovery pro- 
cedures and @ eenference among 
plaintiffs' counsel and c2fendants' 
counsel is scheduled in the near 
future. 


Copies of said letters are atvached as exhibits 


7. Onor about June 10, 1969, the defendants noved 


for partial summary judgment based upon the statute of limita- 
tions in the three class actions 25 well as many of the other 


sactions. In essence, they sought a determination which would 
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have limited the period which the class actions covered to the | 
four years prior to the date of the filing of the complaints here-| 
in on July 10 and 11, 1968, rather than back to at least April 13, 
1957, e period of 11 years (not 4 years), I was the attorney 
principally in charge of the cevelopment of the factual matters 
set forth in opposition to that motion on behalf of all subscriber 
plaintiffs, including those in the class actions. The only affi- 
davit (with” decompanying supporting exhibits) submitted on behalf 
of the plaintiffs on that motion was my affidavit sworn to August 
1, 1969. In addition, my firm joined with other members of the 


Troika and other counsel in preparing the memoranda and arguments 


1 
and briefs in opposition to the defendants' motions in this Dis- 


trict Court and in the United States Court of Appeals for the 
Second Circuit, as well as in opposition to the defendants' peti- 
tion for certiorari to the United States Supreme Court. nile 
counsel of record for the class actions did join in, their role 
was minor. We disagree with petitioner's suggestion (Petn. %9) 
that his firm's agtivaties in connection with this application to 
the Court of Appeals were of particularly great moment. Nr. 
Berger's slight participation before the Court of Appeals was a 
matter of surprise and distress to me and to the several counsel 
who spent many hours in preparation for that argument. Those of 
us who had developed a uniform presentation and agrced upon 4 
single counsel to present the argument on behalf of the plaintiffs 
had no advance knoviledge that Mr. Berger intended to participate, 
as developed on the morning of the argument, notwithstanding his 
leck of any participation in the developient of the argument 
which was coordinated and spearheaded by the Troika. The actively 
participating counsel had agreed that the objectives of the appel- 
lees would be best served by a single counsel representing the 
argument developed by us and having a member of the Troiza, 

Barry J. Brett, Esq., present at the counsel table to assist and 
represent any interest of the subscribers which might be required. 
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I was present at the argument before the Court of Appeals, and jt 
is my opinion that Nr. Berger did not add any meaningful contribs: 
tion to the favorable result reached. Furthernrore, virtually ell 
of the aualySes, research and drafting in connection with the 

brief in opposition to defendants! petition for certiorari to the 
United States Supreme ist was done by the troika. My firm spent 


several hundreds of — in connection with the work on the stat 


ute of limitations problem. 


8. Aside from the general categories of coordination, 
discovery and statute of limitations activities referred to above, 
my work and the work of my firm in connection with its Troike 
responsibilities included: 


(4) Legal research re such items as pre-trial 


| 
| 


discovery, requests to admit, fraudulent conceal 


ment, interrogatories, estoppel, and prima facic 


effect of the government proceeding. 

(ii) Frequent conferences, telephone calls and 
meetings with plaintiffs! attorneys and, as 
required, with Gefendants' attorneys, during 
1967, 1968, 1969, 19770 and 1971. 

(441) Study of contract data reports, competition 
reports, and other documents secured in Wash- 
ington. 

(iv) Frequent communication with and submission 
of drafts to other members of the Troixa and 
analysis of and comments with respect to mate- 
rials submitted by them. 


(v) Concentrated activity in the discovery sub- 


committee of the Troika and, in connection there 


with, with other plc ntiffs' attorneys weeping | 
> fire v~) Sy 


them advised (including counsel of record for 


the class actions). 


27 
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(vi) Research and conferences 3.1 connection 
with the damage subcommittee of the Troika. 

(vii) Substantive and tactical reports at the 
varios plaintiffs' coungel confcrences 
prior to pre-trial hearings. 

(viii) Attendance at each of the court pre~ 
trial hearings prior to Pre-Trial Orders 
numbered 1 through 6, the first one peing 

“gatea July 2, 1969, and the sixth one being 
dated Februcry 5, 1971. 
It was by Pre-Trial Order No. 1, dated July 2; 
1969, that this Court designated the gTroika. Such order provi- 


ded in part: 


“aj1 subscriber plaintiffs will be repre- 
sented by Weil, Gotshal & Manges, oy ira 
M. Millstein; Parker, Chapin & Flattau, 
by Barry J. Brett; and Liebinan, Bulau, 
Robinson & Perlman, by Herbert Robinson, 
as lead counsel. Lieison counsel will be 
parker, Chapin & Flattau.” 


Thus, the Troika, which up to that point had been acting on an 


informal basis, Was formalized by order of this Court. I had 
participated ia the activities which were the Troika's responsi- 
bilities both before and subsequent to such formalization (hav- 
ing been in this litigation since 1967). 
(ix) Work performed in connection with the 
decision of Judge Metzner dated September 
19, 1969, in Damon plarm Corp. e% al. Vv. 
American mistrict Telesraon et al., gern 
taining to the emendment of some 2k con- 
plaints dealing with AFANY. 
(x) Work preliminary to the letter dated * 
July 2!', 1969, bY Berry J. Brett to this 


Court, advising of the disposition by 
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agreement of counsel with respect to motions 


filed June 9, 1969, except with respect to 
matters pertaining to APANY. 
(xi) Motions made August 20, 1970, and 
stipulation and order substituting "AFA 
” protective Systems, Inc. in place of Auton 
matic Fire Alarm Co. of Delaware and Auto- 
matic Fire Alaria co." and pertaining to the 


a icioaiaati and merger of those companies 


“and the decision of Judge Metzner thereon. 


(xii) Repeated circularization of drafts, 
and revisions of drafts, of letters and 
other documents pertaining to all plain- 
tiffs' cases. | 

(xiii) preparation for conferences and meet- 
ings with Jucge Metzner. 

(xiv) participation in the drafting and 
Gispatching of varicus follow-up letters 
(and data on which they were based) %o 
defendants pertaining to the production of 
documents uncer Rule 34 and the delivery 
thereof to Morgen “anhattan Storece “aren 
house for study by all plaintiffs, firs 
at 205 Pearl Street and then at 76 Varick 
Street. 

Participation in the drafting and 
dispatching of various follow-up let ters 
(and data on which they vere based) to 


the defendants to comply sith the aasver 


required by the uniform interrogatorics 
served unécr Rule 33. 

(xvi) Formulation of proposals to the Court 
for detailed scheduling wd completion of 
all pre-trial matters. 


_— The foregoing is not a complete listing of the 
numerous items which were taken care of by my firm and the other 
members of the Troika, but rather is intended to be a partial 


listing indicative of the tremendous activity on our part from 


the year 1967, in 1968, in 1969, in 1970, and up to the issuance 


of Settlement Order No. 1 on December 13, 1971. Such work 
involved the expenditure of several thousand hours by me person~ 
ally and Lewis M. Dabney, ITe> Esq. (graduate of Harvard Law 
School, Class of 1924), and since June 6, 1971, by Nathaniel 
Fensterstock, Esq. (Columbia Law School, Class of 1937, who had 
retired after 2h years of service es Chief of the Litigation ang 
Condemnation Division and Senior Attorney of the Port of New York 
Authority, and who since that time is counsel to my firm), and 
also by certzin associates. 

Although it may be repetitive of the listing 
included above, it is important to point out that the Troika 
made it possible to heve coordinated uniform interrogatories, 
coordinated uniform production of documents, coordinated 
activities with the defendants’ attorneys, coordinated unifora 
research, coordinated uniform memoranda and briefs, and 
coordinated activity, which is really what placed all this 
litigation (including the three class actions) in the state in 
which it became possible for David A. Berger, P.A. to negotiate 
the settlement. 


10. The settlement, by 1%5 express language, Was 
applicable to many classes of plaintiffs, ineluding all of the 
individual subscriber plaintiffs who were represented by counsel 
other than the firm of David A. Bercer, P.A. The language of 
the settlement agreement expressly covers cll of the approxi- 
mately 59 subscriber actions, whereas Mr. Berger's firm was 
counsel of record in only three of such actions. JI em informed, 

; and verily belicve, that some subscribers which brought private 
actions did not “opt out" of the ciesses.When the settlenent fund 
was negotiated, the classes described included all 59 who had 
brought private actions and on whose behalf the Troike had actcd, 
including the class action pleintiffs. Therefore, it was possible 
for the attorney of record in the three class actions to urge 


upon the defendants @ much larger settlement fund because the 


peepee eee 8 


settlement agreement thus covered the other (approximately ) 56 
i actions. Neither he nor the defendants could possibly have 


known, at the time the settlement eount of $10,000,000.00 was 
agreed upon, which of these other 56 plaintiffs would elect to 
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"opt in" and which would elect to "opt out". Ooviously, if the 
scope of the classes provided for in the settlement had not 
covered these 56 other actions, yvhich had been aided by the 
Troika and some of which have "opted into" the class, the amount 
the defendants would have been willing to pay into such setvtle- 
ment fund would presumably have been less. Thus, for this 
reason also, the coordination resulting from the activities of 
the Troika enabled the anzount of the settlement fund to be 
accordingly increased. In other words, the work done by the 
Troika furnished a platform from yhich Mr. berger's firm was 
able to proceed (1) to negotiate a settlemont and (2) to effect 


a settlement in its undoubtedly increased amount, i.¢e., $19,099,092 


R01 
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some ee ene 


ll. I em informed, and verily believe, that the coii- 
plaints utilized in the above-captioned class actions (68 Civ. 
4026, 68 Civ. 4027, and 68 civ. 4028) (with the exception of the 
first two pages and the last two pages beginning at approximately 
page 21) are xerox copics of the complaint in 68 Civ. 2766, Tne 


pres See 
tuted July 8, 1968, just prior to the institution of the olass ac- 


Port of New York Authority v. Grinnell Corporetion, ct @).., insti 


tions on July 10 and 11, 1968. Comparison shows that they are 
xerox copies of the peges of the Port Authority complaint, except 
for the top pages and the last two or three pages of each such 
complaint - the prayer for relief. This is confirmed by Nathanic! 
Fensterstock, Esq. (counsel to my firm since his retirement from 
the Port Authority in June 1971). Indeed, comparison of each of 
such complaints with the Port Authority complaint shows that they 
are picture copies, with short pages where there are short pases, 
short lines where there are short lines, etc. 

12. Whatever work was done by the firm of David Berger: 
P.A. was as one of many attorneys in. the some 60 to 89 Litigation: 
dnvolved in these violations of the antitrust laws. It would not 
ve equitable to give the entire attorneys! fce in this settlement 
to Devid Berger, P.A., where, as here, the Troika did so macn to 
make it possible. To state it differently, the creation of this 
settlement fund was not due only to the efforts of counsel of 
record in the class actions, but elso, in large measure, to the 
efforts of the Troika. The hours spent by the Troika are far in 
excess of those that could possibly have been spent by counsel of 
record in the class actions. The Troika truly helped to creetec 
the settlement fund and should share in any attorneys' fees grant 
ed in connection therewith. 

From the inception of the Troika there were ong 


sions at various conferences of plaintiffs! counsel concerning tn 


compensation which would be paid to the Troika for its services at 


undertaking the laboring oar on behalf of all plaintiffs. I recal 
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that a representative frou lo. pergcer's firm vas present at c 


number of these mectings. present agreed, capressiy in 


some cases, tacitly in others, inat the Troika should receive 


special compensation, which was recegnized in the discussions 


in a pre-trial conference before Judge Metzner on December 3, 196°, 


While various proposals were advanced and discussed with respect 
to the appropriate compensation to be paid to the Troika, no pre- 


cise formula was ever reached. lowever, all participants recoz- 


nized that such compensation would be equitable. 


13. There is no question about the abilities and 


standing of the three law firms constituting the Troika: 


Weil, Gotshal & Manges; 


a 


Liebman, Eulau, Robinson & Perlman; and 


Parker, Chapin & Flattau. 


= 


14. To the extent that the results achieved were 


————— eee 
reo — ; . 


favorable to the interests of the class members, they were in a 


wee 


large part made possible by the Troika. 


15. The enforcement of the antitrust laiws in this 
case was due largely to the contributions of the Troika and wes 


he cless 


not due solely to the efforts of counsel of record for t 


actions, for the reasons indicated above and in the accompanying 


3 


affidavits. _ 


16. Hac it not been for the successful efforts of the 


Troika in defeating the defendants' attempt to limit the scope 


i } ‘ 


of the damage claims via their motion for partial sumnary jucs- 


3 | ‘ rae 


ment on the basis of the statute of limitations - had it not 


been for the Troika's efforts in formulating appropriate demand 


i 


o- 


: nh : fe 


fer production of documents and interrogatories - had it not 


been for the Troika taking all the other pre-trial steps which it 


\ 
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did, the cless action attorncys would not have reeeied the settic- 
ment when they did, in the amount they did, and wi. . the icsser 


and minimal work effort involved on their part. 


17. To a large extent, counsel of record for the class 
actions has relied on the efforts of lead and lieison counsel. 
The Troika carried the.laboring oar in advancing the cases to tne 
state where it was possible to reach a settlement in the class 
actions. while we acknowledge the contribution made by Mr. Berger: 
firm herein, I submit that appropriate recognition thereof may be 


made in the allocation of counsel fees. 


18. I respectfully submit that this Court should take 
all these facts and circumstances into account in deciding the 
attorneys' fee to be avarded and to conclude that a maximum of 
20% of the gross settlement fund of $10,000,000 would be an ade- 

, quate attorneys' fec and that the Troika receive an award of at 


least 25% of whatever amount is awarded as counsel fees. 
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Sworn to before me this 
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November 7, 1967 


(218) wa 2-1300 


Herbert Robinson, Esquire 
Liebman, Eulau, Robinson & Perlman 
32 E. 57th Street 

New York, New York - 


- 


Re: Burglar Alarms Antit~ st 


Dear Mr. Robinson: ; ng 


I enjoyed meeting and talking with you during the 
recent 150th Anniversary of Harvard Law School. I found 
that entire weekend restful and trust that you found it 
likewise. 


if You mentioned that your office was involved in 
_representing plaintiffs against the manufacturers of 

burglar alarms who are charged with antitrust violations. 

We represent some clients who may have claims arising 

from purchases of burglar alarms and would appreciate it 

if you would send us a copy of the Complaint which you filed 
in that action together with a brief explanation as to the 
status of this litigation. ' 


With best wishes, 


Sincerely, 


yok BN os 
Herbert B. Newberg 
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Dear lr. lies voors: 4 


Tents for your letter of Movorber 7. i hese been 


keeping ia ana our pronis2 to communtesse wLtA each ovner, 
s0 I e&: gCled thot you presned the button co enur ic cA. 
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Inclosure 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-CITY OF DETROIT, et al., : 68 CIV. 4026 
(E.D. PA. CIV. 638-1478) 
Vv. 


GRINNELL CORPORATION, et al. 


ene INC.,7et al., : 68 CIV. 4028 


(E.D. PA. CIV. 68-1489) 
3 Vv. 


: GRINNELL CORPORATION, et al. 


’ 


1225 VINE STREET BUILDING, ; 68 CLV. 4027 
,INC., et al. (E.D. PA. CIV. 68-1479) 


4 
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Ve 


“GRINNELL CORPORATION, et al. 


i APFIDAVI? 
; 
: STATE OF NEW YORK ) 
COUNTY OF NEM yor) 

NATHANIEL WHITEHORN, being duly sworn, Says: 

1. I ama member of the firm of Botein, Hays, 
‘Sitar & Herzberg. We represent Hart Schaffner & Marx and 
i thirty- -seven other subscribers of central station protection 
services provided by the defendants. A list of our clients 


‘a appended to this affidavit as Exhibit "A". Our clients 


iH 
ii 


pee brought their own suit against the defendants in July 
12968, which suit was pending until our clients elected to 
" Join this class action. In all, they have filed claims in 
thts proceeding amounting to approximately $780,000 of 
“pAlings substantially all of which have been allowed by 


the class action committee. This affidavit is submitted in 


opposition to the proposed settlement of this class action 


- snot in sensei 
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‘elas for an allowance of ‘counsel fees in the amount of 


‘ 
j 
| 
_ and in opposition to the application by counsel for the 
258 of the settlement fund. | 
A | 


| 2. We oppose the proposed settlement of this 
“action on the ground that it is grossly inadequate and 


‘unfair to the members of the class. 


ee ee 


3. This Court is familiar with the history of 


2 


‘this litigation and we will not attempt now to recount its 
“entire course. Suffice it to say, this litigation derivec 
“from the civil action brought by tne United States for 


Anjunctive relief and divestiture egainst these defendants 


‘ 
\ 


‘- 


‘for violations of Sections 1 and 2 of the Sherman Act. The 
United States was successful in that action. United States : 


Grinnell Corooration, 384 U.S. 563 (1966), aff'e, 236 


a 


F.Supp. 244 (D.R.I. 1964). Speaking for the Supreme Court, 


} 
oe 


! 


er Tee 
v 


Justice Dourlas affirmed the firding made by Jud 


udcoe Wyzanski 
-that the defendants have monopolized central station 


iprotective services throughout the country, @ monopoly, as 


7 
a 


Justice Douglas said, "that was achieved in large part 


‘by unlawful and exclusionary practices." 384 U.S. at 576. 


4 
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of course, this decision in favor of the United States does , 


L 
t 


‘not estop the defendants from relitigating here the issues 


ry 
iY 


. Pee - | 


F ; 
-of liability so well established against them by the Supreme 


u 
‘Court's decision. See U.S. v. Grinnell Corp., 307 F.Supp. 


, 


\: 
11097 (S.D.N.¥. 1969). But the judgement in favor of the 
|i 


United States is prima facie evidence afa 


t 


inst these defendants 


a 


| 
Lon the question of liability, section 5(a) of the Clayton 


hog “Act as amended, 15 U.S.C. §16(a), and, I submit, strongly 


“suggests the ultimate success of plaintiffs in this action 


for treble damages. Considered in this light, a recovery 


by the members of the class of approximately 3% of the 
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we aggregate amount exacted from them by the monopoly (before 


I 
"deduction of any allowance for counsel fees or disbursements 


1 

’ 
t 
te 


that may be made herein). is inadequate. 


1 
ie 


i 
a 4. The claims filed in this proceeding--a total 
' 


_ committee--vere based on the amount of purchases made by 

- the claimants from the defendants for central station pro- 
"tection services, not on the amount of damages suffered by 
‘the members of the class. However, there is no question 
that the amount of damages suffered by the claimants is far 
tn excess of tne $10 million offered by the aefendants as @ 
li settiement. In the first suit by the United States against 

these defencents, Judse Wyzansxi found that where the de- 

fendants encountered competition their rates were as mucn 

as 20% less than their standard annual service charge and 

as much as 40% less than their standard advance service 

charge. 236 F.Supp. 244 at 256. Even if the members of the 

Lelass had been overcharged by only as little as 10%, their 


i recovery under the proposed settlement is less than 1/3 of 
: ! 


their actual damages. And this does not even take into 


"account that, if successful, the members of the class would 
1B i 

‘be entitled to treble damages as well as to their costs and 
i 

‘attorneys’ fees. For a case where liability already is 


| prima facie certain, and where provable damages may be so 


i) 
"substantial, a settlement of $10 million for damages suffered 


lis tii eleven years of predatory, monopolistic activity is 

\ jnedther fair nor adequate. 
ee i 
'! 
uN : timely and could have pursued their own recovery, they chose 


‘of $329,598,877.81 according to the report of the class action 


5. Although our clients had brought their action 


| 
i 
! 
‘ 


3 Ws not to exclude themselves from this class action only because 


“at was never imagined that a settlement could have been 
, recommended by class counsel which would result in a \ 
[recovery so out of proporticn to reasonableness. To be sure 
“our clients were aware of the size of the proposed settlement 
-when they made their decision to join the class, but what 


_they did not know, and what only the defendants probably 


ee ee 


ee ee 


| seutiespacwt (and counsel for the class should have anti- 
r: cipated) when the offer was made and recommended, was the 


-number and magnitude of the claims to this settlement fund. 


; “Defendants should not be allowed to escape the exposure 
cit face here, where their liability already has all but 


been established, for approximately a 3% recovery to each 


mm 
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Even if the claimants could only establish 


| 


damages of 18 of their billings they would each do better 
A than they will under the proposed settlement. What is 


more likcly is that tne damarces which claimants could es- 


‘tablish would average, as a minimun, 10% of billings, re- 


q ‘ 
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“sulting in a judgment of 30% of billings. Certainly 


+ 
’ 


‘claimants risk of defeat is not so large as to justify a 


i 


t > 
‘= 
t 


“settlement of only 10% of probable minimum recovery. I i 
' respectfully urge that this Court not approve the proposed 


settlement unless the defendants offer to increase the ‘ 
I ? 
/ fund to enable the claimants to receive at least 6% of their 


‘i 
‘ 
if 


billings net of attorneys' fees and expenses. 


i 
i 
i 6. If the Court determines to approve this 
| 


i 
‘settlement, then our clients oppose the application 5° 
i 


ne |eounsel for the class for counsel fees of 25% of the entire 

: i; 
i { 
“settlement fund, or $2,500,000. ' 


a cee 


es 


fi 
. 
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: 7. At the outset, for purposes of distributing 
the burden of counsel fees, I submit that the claimants 
‘should be separated into two categories: (a) those who 
retained their on attorneys and brought suits on their own 
(litirating claimants); and (b) those who simply have filed 
‘claims in this proceeding (non-litigating claimants). Only 
the amount distributable to these claimants in the second 
“eatecory should be subject to the counsel fees awarded by 


‘this Court. Tnis allocation was recently adopted by Jucgée 


Harvey in connection with the plumbing fixtures litigation 


in Lindy Bros. Builders, Inc. v. American Radiator & Stencard 


Sanitary Corp., Civil Action No. 41774SC (E.D. Pa., filed 
April 28, 1972). It would be inequitable to subject the 
recovery of the litigating claimants to a deduction for 
‘counsel fees. ‘these claimants already have agreed to con- 
‘pensate their own attorneys; thus, they will have to pay 
counsel fees twice if the suggested classificaticn is not 
made. Moreover, the role of the separate suits brought by 
‘the litigating claimants should not be ignored inasmuch as 
"these suits increase the exposure uf the defendants and 


Spangabaind have influenced their decision to make a settlement 


-offer. Also, counsel for the litigating claimants contri- 


buted to the prosecution of this suit. For example, my 


“firm was active in the pre-trial proceedings relating to 

' discovery and researched points of law assigned to it by 
jtead counsel. This is not to say that Mr. Berger was 

the principal actor on behalf of all the claimants in 
“negotiating the settlement now before the Court. But 

“Mr. Berger will be compensated adequately pursuant to the 
“agreement he has made with his individual clients and by the 
award he receives out of the share of the non-litigating 


‘elaimants. 


+ 
iy 


8. If any portion of any awacd for counsel fees 
be charged to litigating claimants, it is my opinion tnat the ; 
application for 25% of the entire settlement fund clearly is 


excessive and unreasonable. 


Mr. Berger avers that, in all, his firm has so 
far expended 6,233.25 hours on this case, not including 
secretarial and clerical help, but including the time of 

The ennlication shows that about 62-1/2% 
The application 
also estimates that about 1,0C0 additional hours will be 
required before these proceedings are completed. Assuming 


the distribution of those 1,000 hours among the attorneys 


‘and paraprofessionals in the same proportions and assuming 


a generous rate of $15 per hour for paraprofessionals (which 


would indicate an average salary of more than $20,000 a year 


- applicant for the paraprofessional] time. Assuming a generous 


average rate of $150 per hour for senior attorney time and 
$60 per hour for junior attorney tine, the straignt time 
compensation for all applicant's attorneys would be about 


$260,000. Thus’ the total fee on a generous straight time 


{ 

1 

J 

| 

| 

basis vould be $327,500. | 
t 


Admittedly, there is a contingency factor which 
must be considered in assessing counsel fees in class 
actions. As against such contingency factor there must be 
weighed the results achieved for the individual claimants 
who constitute the class. When the settlement recovers for 


the individual claimant as little as is proposed herein, the 


compensation for the contingency should not be great-- 


i 
probably not more than 50% of a straight time fee. Certainly 


4t should not be the 750% of straight time which applicant 


: seeks. 


als 


| 
Consideration must also be given to the fact that 

4t was the work of other counsel that defeated defendant's 
attempt to impose an interpretation of the statute of 
lyamitations which would have reduced substantially the 

saa for which damages are recoverable herein. Such other 
counsel have applied for a portion of any counsel fees to be 
j awarded. I know that said counsel perforred important 

ll rorvices in this matter above and beyond the mot:.on and 

| appeais with respect to the statute of limitations. Indeed, 
“at is my opinion that this settlement, unsatisfactory as it 
jmay be, would not have been offered by the defendant had it 
_ been for the services rendered by the so-called "Troika" 
; (and to some small extent by other counsel including my firm) 
i or it is my contention that none of the counsel fees to 
ve allowed. herein should be charged to the "litigating 

| eaasmanta whom my firm represents, I believe that it would 


; not be fitting for me to take any position with respect to 
‘ 


aa Troika's application. However, if some part of allowed 
| counsel fees be charged to our clients, I believe it would be 


| 
most inequitable if a reasonable portion thereof were not 
awarded to the Troika. 


9. I respectfully submit to the Court that the 
1 proposed settlement is inadequate and unfair and should not 


be approved unless the defendants offer to increase the 


billings net of attorneys' fees and expenses. If the settle- 


ment is approved, I urge that this Court divide the members 


| 

| 

‘fund so that the claimants will receive at least 6% of a 
\ 


of the class into two categories and assess the counsel fees 
| the Court awards only against the share of the non-litigating 


\claimants. If counsel fees are charged to our clients, then oe 
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I | 
a | 
i! 
: iJ suggest that the applicaticn of the Troika for a portion H 
3 of the fees awarded is meritorious, but the application by 
ang ‘licounsel for the class is for an excessive amount. | 
4 e Os \ 
i (2. Teg Ae . © pale 
': [i Ma EE Se ED ra 
fi i v7 athanfel Waivenorn | 
r : 
|, Sworn to before me this 
| | 


Vi oa! day of Mew , 1972. 
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Arthur Frank, Inc. 
Baskin Clothing Co. 

' Herman Kucharo's, Inc. 

e* L. Zachry Co. 

Jack Fox 2 Scns 

le. J. Lang Clething Co. 
_MeLeod Watson & Lanier Co. 


Merritt, Scehzefer & Brown, 
Ine. 


'The Ray Beers Clothing 
Company 


Small's Inc. 
Vallachs, Inc. 
“Hart, Schaffner & Marx 


The B. R. Baxer-Clevelana 
: Company 


«Wicks & Greenman, Inc. 
' Stevens, Inc. 


Samuel Rosenblatt Co. 


, Leopold, Price & Rolle, Inc. 


‘ Liemandt's, Inc. 


‘ Jack Henry Clothing Co. 
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Gleneagles, Inc. 
Frank Brothers, Inc. 
Wolf Bros. Inc. 
Heyward Mahon Company 
James K. Wilson Co. 
Littler, Inc. 

McManus & Riley, Inc. 


Morris Levy's Store for Men 
Inc. 


Schreiber's 


Stevens, Inc. 


Capper & Capper Ltc. 
Wolff's Clothiers, Inc. 
Walker's Inc. 
Shulman's, Inc. 

F. B. Silverwood, Inc. 
Levy's Inc. 
Klopfensteins, Inc. 


The Kleinhans Company, Inc. 
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UNITED STATES DISTRICT Court, 


SOUTHER DISTRICT OP WEN YORK 


IN THE MATTER OF 
ACCREDITED CENTRAL STATION PROTECTIVE SERVICES ~ 
LITIGATION, 68, Civ. N02, 8027 and ho23 (S.D.MA¥.) 


KOTICE OF INTENTION TO APPEAR 
Claimant, E. I. OU PONT DE NEMOURS AND COMPARY, 
pursuant to Paragrapns Hos. 4 and 6 of the Court's Order of” 
December 13, 1971, &s amended and iodified by the Court's 
Order of April 3, 1972, herewita files its Notice of Intention 
to Appear through its counsel Edwin B. Connolly and Walter 5. 
Ford, of the Delaware Bar, at the Hearing with respect to flic 
approval of the proposed settlemens, ete. on “ay 24, 1972, 
for the purpose of objecting to the proposed aliccation of 
plaintiffs’ attorneys’ fees. 
It 4s respectfully requosted that claimant's Notice 
of Intention to Appear be entcred and filed in the records 
of the Court. 


E. I. DU PONT DE KENOURS AND COMPANY, 
CLAL“ALT 


VHS ¢¢ 4 ed 
By AME? Iie. ane 
GELGE? De FO, OF COUNSEL 


7072 Du Font Luilding : 
“dtlmsington, Celaware 1989¢ 


than dharhlioiaenineatce’ 


RA ne ee 
A «ea rE RAE A 
a RAEI 


ancl couet 


‘¢ CRITED STATES ptstaret count ° y za "ee Gis Sie ty ts eee TATE . 


COUTEER! DISTAICT OF RL YOR 


: Talic og or S OLILCTLUSS Tis 
cusTs ANG STTORs 


Re acenentsio curt tat — pRorecTIVE J? : . TRESS 


The eat Eady RANT SAV OTESS eAviey ct nenber of the class concerned: 


: in the above entitled nie actian hereby oofects to payment of counsel. ‘fe 


. and reinbursement of costs as requested 07 David bercers Esq., a& attorney “an 


counsel for plaintiffs and objects ot the cround-tnat such fees and costs: 


-" "gre excessive for the sivuanes ‘rendered. 


PLIGRANT aed se Rae 4. 


STATE or ae YORK 


* COUNTY OF KEV YORK 


: ae pe 
WILLIAM {he wine, being culy sworn, ueroses ‘and’ “says thact he is an 


- Pyecutive Vice  Seesident of the Eaigrant Savings fank nerein, that he co 


+) the foregoing statenent of obsections ‘and knows the contents ‘ghevast “and 
ae i 
-- that the sane “ts true to nis own vawutedes Cy except as to cine ‘aaceers — } 
ty. stated to be “allejed upon information and beliel, and as to those witters, 


he believes it to be true. c 
, Peponent further says tiaaet the rzason this yerifieation is made oy 
deponent and not iv the Emigrant waviness Banik 23 “because the waid on 


Savings Sank 1s a diompatto tankins cormarst fon me divroaneat su otfteer 


to vic, its Executive Vice resident. 


“gvorn to before Ee this 


Cad ay ial 
daviee stays, betes 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


balay saan ce eae ‘ 


CITY OF DETROIT, et al, 28 


plaintiffs, 


vs. 68 Civ. 4026 


' GBINNELL CORPORATION, et hs 


pefendants. 


1225 VINE STREET BUILDING, 
INC ce et al, 


Plaintiffs, 


V8. 68 Civ. 4027 


GRINNELL CORPORATION, et al 
Defendants. 

MANHATTAN WARD, INC., et al, 
Plaintiffs, 


VS. 68 civ. 4026 


GRINNELL CORPORATLON, et ai, 


pefendants. 


AFFIDAVIT IN OPPOSITION TO PETITION OF 
COUNSEL FOR CLASS REPRESENTATIVES FOR 
AWARD OF COUNSEL FEES AND CO3STS- 


OD oe ata eA LCD, 


STATZ C2? NEW YORK ) 


3 
COUNTY OF NEW YORK ) 


BRADFORD P. COLCORD, being duly sworn, depose 


and says?! 


1. He is a partner of the firm of Clare & 


whitehead, 30 rockefeller Plaza, New York, New york 10020, 


pearing in this action as counsel for 


which firm is ap 


Inc., 48 


: 2 < A = Ee 


Inc. and Longines-wittnauer, 


credit services, 


-wittnauer Watch Co.,inc. In this | 


g over $100,000 


auccassor to Longines 


ae 


capacity such firm has filed claims totalin 


in aggregate which claims have been allowed. 


. 2 


2. This affidavit is submitted in opposition 


to the petition of the firm of David Bergor P.A. of 


eageanest sy | 


philadelphia, pennsylvania, of which David Berger, Esq- 


is a principal and presumably the senior partner. Such 


petition requests an allowance for expenses incurred to 


ee oo 


date of $14,918.73 and an allowance for estimated future 


expenses of $12,000. No opposition is expressed in this | 


, a 


affidavit to such expenses. 


3. The aforesaid petition of counsel for the 


I sie 


ee 


class representatives requests aggregate attornoys fecs 


2 


| eee 


of $2,500,000. Affiant opposes an award of fees of that 


magnitude as clearly excessive. 


4. The aforesaid petition of counsel for the 


class representatives gets forth an aggregate of 6233.25 


hours as having been expended in all cases in the period 


7/1/68 - 4/19/72 with an estimate of 1000 future hours 


to be spent on these matters. Of the aforesaid 6233.25 


hours, 1814.45 are characterized 45 those of senior | 


attorneys such as pavid Berger, 5sq-? 542.25 of such 


hours areé characterized as those of associate attorneys? 


An0 


eT ENO LO St CLL EO OM 


———— 
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and 3876.55 of such hours as those of "para-professionals". 
5. The aforesaid petition of counsel for the 
class representatives indicates that approximately 
$310,000,000 of aggregate claims will in all likelihood 
be accepted. The aggregate Settlement Fund, exclusive 
of interest earned, is $10,000,000. If attcrnoys foes 
of $2,500,000 are allowed to petitioner this would leave 
only $7,500,000 plus accrued interest available to be 
A@istributed pro rata among the approximately $310,000,000 
of aggregate claims. Even if no attorneys fees were 
allowed, the claimants who have been damaged by the 
wrongful activities of the defendants would receive only 
appzoximately 3% of the amounts claimed. Thus there is 
no possibility under the most favorable circumstances of 
. any appreciable recovery for any of the claimsnts. In 
such a situation all efforts should be made to increase 
the amount available foz the claimants, consistent with 
a fair allowance for the work parfozmed by petitioner's 
firm. To permit 25% of the Settlement Fund to go to the 
attorneys would be totally disproportionate. 

6. Affiant urges the court to apply an hourly 
rate to the services performed by the para-professionals 
in keeping with the standard rates that such pereons would 

“be entitled to charge for services of the type performed 


by them, which ahould not exceed $25 an hour. with 


Re 


reopect to the associate attorneys, it isa urged that an 
hourly rate should be app.ied to their services, such 
rate not to exceed $50. with respect to the services 

of the senior attorneys, including David Berger, ESsqd-s 

it is urged that an hourly rate of $100 an hour sould be 
more than adequate. According to such a recommendation 
the 3876.55 hours of the para-professionals would be 
recompensed at $96,913.75; the 542.25 hours of th” 
associate attorneys would be recompensed at $27,112.50 and 
the 1814.45 hours of the senior attorneys would be 
recompensed at $161,445. or an aggregate award for the 
6233.25 hours of work to date of $305,471.25. The 
additional 1000 estimated future hours could be recompensed 
at the sane rates upon the filing of a supplemental 
affidavit cvidencing the breakdown of those hours a8 
between senior attorneys) associate attorneys and para-~ 
professionals, with an additional fund of $75,000 set 
aside at this time as a reserve to meet the additional 


feos. 
7. Should the court be persuaded that the 


services of the attorneys for the class representatives 
have becn extraordinarily effective in achieving the 
settiement then there should be no objection to making 


some additicnal award for guch extraordinary results, 


guch as $50,600. in view of the low percentage of the 


ee es 
Fg) SS = 


! 
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recoveries available to the claimants who were the wronged 
parties it seems somewhat questionable that a strong 
argument can be made for an extraordinary result. Thus 


any allowance for such a result should not be particularly 


high. 
8. without denigrating the considerable efforts 


of petitioner's firm, it appears that Philadelphia lawyers 
have somowhat inflated ideas of the value of legal services. 
yurther affinnt sayeth not. 


aA 


Sworn to before me this 


12th day of May, 1972 


2 it EISIE GREEN 
ofary Ful:liz, State of New York 
fa O1-5538065 


: wtbfiet ia tlw York Coun 
veminission Expires March 30, 1972 


TO: 


David Berger, Esq. 
1622 Locust Stroet 
philadelphia 

Pennsylvania 19103 


Messrs. Cahill, Gordon, Sonnett, Roindel & Ohl 


80 pine Street 
New york, New york 10005 


Clerk, united States pistrict Court 
Soathern District of New YOrK 
Foicy Square 

New York, New York 10007 


neal 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, et al. 


@V3g- 


2 68 e8 S86 ee ac 


GRINNELL CORPORATION, et 
j MTPIDAVIT IN OPPositivn 
(oO PETITION ros esc 


MAMIATTAN-WAWD, INC., et < : OF CObun aL. 


@VS< 


GRINNELL CORPORATION, et al. : Civ. 4026 


' Civ. 4627 
1225 VINE STREET BULLDING, 
INC., et al. : 3 Civ. 4025 


“vVs- 


GRINNELL CORPORATION, et al. 


eeremennernccrmrcemmaneeennat = ce 


STATE OF NEW YORK ) h 
COUNTY OF Ncw york ) °S°5 


MAX CUTLER, being culy swom, deposes anu says: 


I am an attorney at lav duly adiaitéced to practice Ls 
the State of New York, and & portnes in the Fira of CUTLEN & 
CUTLER; we are the attcmmeys o£ secord fox CONTADOR Coronel: 
OF AMERICA, a member of the Nyecustelal" class of piaintiscs da 


the above-entitled action. 


in. 


This Affidavit is susalited on behalf Os Cou Se kavaes 
CORPORATION OF AMERICA in opposition to the Petition of DASILL 


ERGER, P.A. requesting tne averd of a counsel foe in cre Suln 


of $2,500,000. 


Although the petitioning attorneys were sucecesscul 
in negotiating the settlement offer, that offer was made at an 
early stage of the litigation and before thexe nad besa any 


70 
= 


proceedings on the merits of the action or the quaatun of dung 


a 
we 


» DAVID BERGER's own Affidavit subwaitced ia support of 
the Petition for Award of Counsel Fees conceded that fewer than 
2,500 hours of attorneys' time ware ceveted to this cause, che 
that of those hours, more than 20% were cxponded by 
attorneys. Even if there had been 2,560 tours Gevoted by a 


senior attorney, the requested fee of $2,500,000 would concci- 


tute pa nt at the astronomical rate of $1,000 ner hour! 
3 rs 


In these circumstances, in cpite of the face thee tiie 
fee is characterized as "contingent", it is respectiully sub- 
mitted that a fee equivalent to $1,000 per hour, or $2,500,090, 


is grossly excessive. 


ceneecearennsntingetettctien ene 
Saunt, 


MX CUCiEs 
Sworn to before me this 


f 
Sy day of May, 1972. 
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(im Lf 
Notavy Puolic 


ALLAN M. SOE vork 
Notary tue ter Stash OE Cony 
: ens County; 

No. 41-367300 Que York County 


ruficate nied 19 Ncw n 
i Commission Expires March 30, 1974 
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UNITED STATES DISTRICT COURT 


FOR THE SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, et al., : 68 CIV. 4026 
Neo 
GRINNELL CORPORATION, et al., = (E.D.Pa. CIV. 
MANHATTAN-WARD, INC., et a. 68 CIV. 4028 
Vv. : 
GRINNELL CORPORATION, et al., : (E.D.Pa. CIV. 68-1489) 


1225 VINE STREET BUILDING, 
et al., > BB cry. 4027 


Vv. 


CRINNELL CORPORATION, ét al. (£.D.Pa. . 68-1479) 


DAVID BERGER 
1622 Locust Street 
Philadelphia, Pennsylvania 19103 


. ALLEN S. JOSLYN 
CAHILL, GORDON, SONNETT, REINDEL & OHL 
80 Pine Street 
New York, New York 10005 


NOTICE OF MOTION 
FOR AN ORDER SETTING 
AN EVIDENTIARY HEARING 


Notice is hereby given that on the 24th day of May, 


Development Company, Garden State Plaza Corp., Humble Oil & 


1972 at 4:30 p.m., Bay Fair Shopping Center, Friendswood | 
| 
i 
| 


Refining Company, International Lubricant Corporation and Shell 
Oil Company will bring on for hearing in the Courtroom of the 


| Honorable Charles M. Metzner, Judge of the above-named Court, 


eae caBIG os a RA. 43. : : 
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at the United States Court House in Foley Square, New York, New 


York, a Motion for an Order setting an evidentiary hearing on 


the issues raised by the fee petition of Counsel for the Tempo- 


i 
L. rary Class Representatives either before this Court, 4 Magistrate 


or a Special Master. 


MOTION 


Bay Fair Shopping Center, Friendswood Development Com- 


pany, Garden State Plaza Corp., 


Humble Oil & Refining Company, | * 
International Lubricant Corporation and Shell Oil Company, mem~ | 


bers of the Temporary 


hereby move this Court for an Order setting an evi- 


Settlement Class, by their undersigned | 
attorneys, | 


dentiary hearing on the fee petition of Counsel for the — 


Class Representatives, either before this Court, before a Magis- 


trate, or before a Special Master. As grounds for this Motion, 


these movants assert as follows: 
The fee petition of counsel for the Temporary Class 


Representatives raises substantial issues of fact which can not 


be resolved on the state of the record now before this Court, 


and an evidentiary hearing is an essential prerequisite to this 


WHEREFORE, for the foregoing reasons, and for the 


reasons further stated in these movants' Objections to all fee 


Court's resolution of these factual issues. | 
| 
| 
| 


applications and supporting memorandum which will be filed in 


one 


aes 
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this Court on May 12, 1972, these movants hereby move this 


| Court for an Order setting an evidentiary hearing on the factual 


issues faised by the fee petition of Counsel for the Temporary 
| Class Representatives, either before this Court, 4 Magistrate, 
or a Special Master. 


respectfully submitted, 


G. JOSEPH KING 


1707 H Street, N. W. 
Washington, D. C. 20006 
| £202) 298-6450 


| 
| HOWREY, SIMON, BAKER & MURCHISON | 
| 


pated: May 12, 1972 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, et al., 68 CIV. 4026 
Vv. 

GRINNELL CORPORATION, et al., : (E.D.Pa. CIV. 

eet e taels HENS 68 CIV. 4028 


a 


GRINNELL CORPORATION, et ae : (E.D.Pa. CIV. 63-1489) 


1225 VINE STREET BUILDING, : 68 CIV. 4027 
et al., ° : 


Vv. 


GRINNELL CORPORATION, et al. : (E.D.Pa. CIV. 
ORDER 


This Court having heard argument on the Motion of 
Bay Fair Shopping Center, Friendswood Development Company, 
Garden State Plaza Corp., Humble Oil & Refining Compa: Inter- 
national Lubricant Corporation and Shell Oil Company, for an 
Order setting an evidentiary hearing on the factual issues 


| raised by the fee petition of Counsel for a Temporary Class 


Representative, and it appearing that ther2 is good cause for 


this Motion, 


IT IS ORDERED this day of May, 1972, that this 
matter be set for an evidentiary hearing before 


at o'clock, June , 1972. 


eee 
UNITED STATES DISTRICT JUDGE 


i, 


CERTIFICATE OF SERVICE 
I hereby certify that I have this tenth day of May, 
1972, served a copy of the foregoing Notice of Motion and Motion 


for an evidentiary hearing upon David Berger, Esquire, 1622 Lo- 


Joslyn, Esquire, Cahill, Gordon, Sonnett, Reindel & Ohl, 80 Pine 


cust Street, Philadelphia, Pennsylvania, 19103, and Allen S. | 


Street, New York, New York, 10005, by United States Mail, postage 


prepaid. 


U.S. District Ccurt 
Filed 


MAY 15, 072 | 


UNITED STATES NISTRLCT COURT 


FOR THE SOUTHERN DISTRICY OF NEW YORK 


| CITY OF DETROIT, ct al., CIV. 4026 
Vv. 
| CRINNELL CORPORATION, et al. 2.D.Pa. CIV. 68-1478) 
| MANHATTAN-WARD, THC. 4 et Sl. CIV. 4028 
Vv. 
i GRINNELL CORPORATION, et al. 2.D.Pa. . 68-1489) 


| 1225 VINE STREET BUILUING, : 
lt et al., : Civ. 4027 


Vv. 


| GRINNELL CORPORATION, ct al. (E.D.Pa. . 68-1479) 
NOTICE OF INTENEION TO APPRAR 


Counsel for Bay Fair Shopping Center Friendswood 
y pping ’ 


| Development Company, Garden State Plaza Corp., Humble Oil & 

| Refining Company, International Lubricant Corporation and 

| Shell Oil Company hereby gives notice of their intention to 

i appear at the hearing scheduled before this Court at 4:30 p.m. 
| on May 24, 1972 for the purpose of objecting to al] petitions 
| for counsel fees and costs. 


Respect fully submitted, 


\ 


, 
\ “ih se a 
N ie i, : LANL 
OA U0 ML oy erst Sas PNG LAS 
VY 


WILLONT SIMON ¢ 
Gi JOSRELE KING 


HOWREY, SIMON, BAKER & HUKCHISON 
1707 W Street, HK. W. 
Washinston, D. C. 20006 
f (202) 298-6450 
\ 
pared: May 12, 1972 
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FOR THD SOUTHERN DISVRICT OI 


Us. District Cour ¢ 
1 Filod 


UNITED STATES DISTRICT COURT 


- oF DETROIT, et al., 


Vv. 


" GRINNELL CORPORATION, et 


: MANUATTAN-WARD, INC. C 


\ 
! 
! 


Vv. 


{| GRINNELL CORPORATION, et 


1225 VINE STREET BULLS 


Vv. 


GRINNHELL CORP 


ie 
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! established by the Supreme Court in a prior government case. 


i. 


aL ee LC OOO A 


INTRODUCTION 


In this privat: trchle damage action brought pursuant l 
to Section 4 of the Clayton Act (15 U.S.C. 15), and treated 
a: a class action pursuant to Rule 23 of the Federal Rules of | 
Civil Procedure temporarily and for settlement purposes only, | 
defendants and the attorncy for the named plaintiffs have agreed | 
to a settlencnt producing a Settlement Fund of $10 million. 
These objections are filed against a petition secking an allowance 


| 
| 
of $2.5 million in attorneys’ fecs from this Fund in a case j 
: | 
in which very little work was done by the petitioning attorney ! 


' and in which defendants’ liability to the claimants had beer 
1 


Bay Fair Shopping Center, Friendswood Development 


“ Company, Garden State Plaza Corp., Humble Oil & Refining Company, 


International Lubricant Corporation, and Shell Oil Company (here= | 


: dnafter "Objectors") have filed claims which have been allowed, 
- and are the «fore members of the temporary class for settlement 


. purposes. <vhus, these claimants have a substantial interest 


in the matters pending before this Court in that the fees sought 
by Counsel for the Temporary Class Representatives will result 

in a redustion of the recoveries from the Settlement Fund of 

all class members; also, any fees allowed to other counsel secking 
fees out of the Fund will similarly reduce the recoveries of 

all claimants. 


In the course of administering the settlenent, this 


' Court approved Settlement Order No. 1 without having had the 
views of non-plaintiff£ claimants, whom Ccansel for the Temporary 


Glass Representatives now purports: to represent, or of counsel 


" whe @o not seek an avard of fees from the Settlement fund which 


1s United States v- Grinnell Corp., 38° U.S. 563 (1966). 


ee ence 


eee ee 


BIZ 


ne ee 


we mmc tnween i rth 


i ds befoxe tnis Court. In fact, this Order was entered without 


i notice to these claimants. The undersigned counsel have entere 


" their appearance in behalf of those claimants pursuant to this 


4 
' Court's Legal Notice to potential class members and Rule 23(c) (2) 


(Cc) of the Federal Rules of Civil Procedure. This Memorandum 


‘ expresses their vicws and objections. 


eens, co omens eee 


Il. 


STATEMENT OF ‘THE CASE 


These Objectors respectfully submit that the fee peti- 
tion of Counsel for the Temporary Class Representatives raises 
serious questions for decision by this Court concerning the 


allowance of attorneys’ fees in private antitrust cases settled 


‘ ynder Rule 23 of the Federal Rules of Civil Procedure, questions 


, which have not been answeréd by prior decisions. The contentions 


i of these Objectors are summarized for the Court's convenicnce, 


' as follows: 


1. It is not possible on the state of this record 


: to @eternine the fees which Counsel for the Terporary Class 


a Representatives either will or should receive in this case. 


' Therefore, these Objectors have filed a separate motion for 


an order setting an evidentiary hearing cither before this Court, 
before a Magistrate, or hefore a Special aster. Such a heaxine 
should he preceded by samited discovery. 

2. Even if, in arevendo, the only fees which will 


be recaived by Counsel for the ‘emnorary Class Representatives 
: } E 


i will be the $2.5 million whith this Court has been asked to 


award, and Counsel for the Temporary Class Representatives eid 
nond 2,356 hours of legal services in the class! behalf as 


claimed--although these Odjectors balieve that an evidentiary 


- pearing will shov that this is not the case-<-the resultant mined 
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1/ 
: fee of over $1,000 an hour is so excessive that no court of 


i equity could grant the fee petition of Counsel for the Temporary 
Class Representatives. 

3. In ruling on the fee petition of Counsel for the 
i. Class Representatives, this Court sits in equity and cannot 

; award fees under Section 4 of the Clayton Act because plaintiffs 
' did not obtain a judgment. However, Section 4 fee cases, in 

: which fecs are awarded after a judgmen:. has been won and in 

! which the fees arc assessed against the defendant, prescribe 

, the outer limits o£ what a court cf equity can award in this 

i, case: This case was settled at a uniquely carly stage rather 

' ¢han tried to judgment; this case followed in the wake of and 

| tracked extensive government litigation wiieh paved the way 

gor these private antitrust actions; and, whatever fees the 
Court awards here wil). be assesses not against defendants, but 

| against class members. 

4. assessing fees of over $1,000 an hour here against 
| class meonbers would not only be inequitable, but will not serve 
i as a deterrent to violations of the antitrust laws. Moreover, 

i unlike fee awarcs to plaintiftts under Section 4 of the Clayton 

» Ret, awarding excessive fees to plaintifts! Counsel does not 

. encourage private enforcement of the antitrust laws, OF encourage 
| persons wrongfully injured in their lausiness or property to file 
- suits. No fee award is sought here on behalf of any plaintiff. 
5. Any fees acsessea here against class members will 


not merely reduce the class members! "windfalls because there 


' was no treble damage recovery in this case and thus no windfall. 


cece tt CA Ae A 


l/ The ters mmixed feo" is used herein to mean at) hourly fee 
fox both senior and junior attorneys’ time; thus, if a reasonable 
fee for a senior attorney's tire is $100 per hour, and $hU per 
hour for i junior acrorney's time, the rined fee would be $75 

. per hour assuruine hoth expended equal amounts of tine, Or $66.67 
per hour if juniors spent twice as Puch time as the senior atten 
ney. 


© OC 


| 


| 


! 


iyo the contrary, the class member::' recoveries from the Settlement: 


Fun2 represent only 2 partial recoupment of the illegal overchar- 
» ges Lhey paid. In no sense can the class members’ partial recev- 
; exics of their overcharges from the Settlewent Fund Le considercd 
“wincfalls". However, Counsel for the Temporary Class Represen- 
# tatives has entered into fee contracts to prosecute this case 

j only with pis retained clicnts. Any additional fees which this 

* Court awards to Counsel for the Temporary Class Representatives 

" over and above those fecs which his clients are contractually 

' obligated to pay will indeed constitute "windfall" fees of an 
enourmous magnitude. 

6. Rule 23 envisions that in certain proper cases 
"economies of litigation" can be achieved by allowing persons 
with similar interests, large and small alike, to have their 
| claims adjudicated in one suit. Rule 23 envisions that the 
| actual cost of the litigation incurred by the plaintiff will 
. be allecated and sharec hy the class, not artificially inflated 
t by multiplying the actual cost by the nurber of class members. 

i‘ Granting the fee petition of Counsel for the Temporary Class 


* Repre: antatives will neither relicve the fcc Lurden of plaintiffs 


' ia this case, nor achieve the intended purpose of Rule 23 in 


' that if the fcc petition is cranted, a 25% contingent fee will 
: be impressed on each class merber. Granting the fee petition 
' 9f Counsel fox the Temporary Class Nepresentatives will not 

i achieve the eccnomies intended hy Rule 23, it will merely make 
| the practice of law more lucrative: It will allow en attorney 
' to do work for one or a few clients, as is here the case, ard 
; to charge some 14,900 class members separately for the same 

; quantum of work. 

7. similarly, the equitable “fund theory" doctrinc . 
’ $8 intended to relieve a plaintif{--a Litiqant--of the burden 


| of beoring hinnelf the entire expenses (ineluding reasonable 


—— ee er mmm +e 


————— 


= 


attorneys’ fees) of crealing-a fund from which others: will share. 


Just us granting the fee application of Counsel for the — | 


Class Representitives will not achieve the economics of litigation 


intended by Rule 23, granting the fee petition will not relieve 


the fee burden on the named plaintiffs in this case. The fund 


theory doctrine docs not authorize this Court to impress on 


each member of the class by judicial fiat the contingent fee 


eae 


contracts voluntarily cnt rea into between his retained client:. 


and Counsel for the Temporary Class Representatives. 


8. It is not inequitable to deny the petition of 


for he has 


t Counsel for the Temporary Cluss Representatives, 
private fee contracts with his retained clients which it must 
be assumed were in his jucgment sufficient inducement for him 


to bring this casc. When these suits were filed, there was 


no certainty that they would either be maintained by the Court 


as class actions or settied as class actions. Moreover, it 


will not be incauitable to his retained clients to deny the 


fee petition, for they have not petitionéd this Court to have 


their cxpenses spread over the Fund under the fund theory doc- 


trine. Granting the fee petition will not relieve their burden, 


but to the contrary, will create an ineauity by assessing dupli- 


seionable fecs membors. 


cative and unco:. against the class 


9. Contingent fee contracts providing for an attorney 


oe 


' to reccive a percentace of bis elicni's recovery are only proper 


in cares in which the attorney undertakes some risk in the client 


that Counsel for the Temporary Class 


| behalf. We do not believe 
“4 
. Representatives undertoo!, acy risk in behalf of his retained 
* elicnts because the Supsccme Court had already established Cefen- 


: @ants' liability. 


however, Counse) for the Terperary 


16. Certainly, 


Class Represent. tives undertook no risk in behalf of the class. 


ris Court has never Acterm ined the 


Aid 


ay 


th 


i these suits can be maintaives 
t 


‘ 


it 


» were eligible for an award of fees from this Fund, this Court 
‘ could avard fees only on a quantum merit basis, at a fair and 
: reasonable hourly rate for the legal services performed in the 
| class’ behalf subsequent to December 13, 1971. We submit that 
t any such legal services expended and benefit conferred were | 


* @e minimis, as will be shown by the evidentiary hearing. 
eS 


le) ae | 


as class aclions. When on December 13, 1971, he was naned Couns}! 
for the Terporary Class Representatives for settlement purposes | 
only, the cases had already been scttied with the defcndants. 
No risk having been undertaken in the class’ behalf, it would 
be improper for this Court to award Counsel for the Temporary 


4 

| 

| 

1 

| 

2 s | 

Class Representatives fees based on any percentage of the Settle- | 


ll. A fund must hear the erpense of its own adcminis- 


tration, and if Counsel for the Temporary Class Repre entatives 


12. Counsel for the Temporary Class Representatives 


has a disabling conflict of interest which makes it inappropriate 


- €or a court of eguity to avard him any fee out of the Settlement 


. Fund. 


13. Apparently, attorneys other than Counsel for the 


Temporary Class RepresentiaLives see. a fac from the Settlement 


' punc, although there is no showing that they represent any client 


- having any interest in the Fund. Certainly, a court of eauity 


‘eannot avard a fee from the Fund to an attorney who represented 


parties in other cases, the presceution of which may have had 
an incidental spill-over effect on these cases. 


We recognise the tendency ef cvery court to lean to- 


“ward disposing of pending cases as quickly as possible, and 


bed 


this is particularly so where a settlement has been roposed. 
pro} 


foreover, we appreeiate that, as Chief Judge Major said for 


“a unanimous panel of the United States Court of Appeals for 


‘the Seventh Cirevit in Milwamice youne Corp. ve Loew's, ING. s 


3, 
es 


BAZ 


190 F.24 561, 569 (1951), cert. denied, 342 u.s. so9 {2952), | 
the issue of awarding attorneys' fees is a “delicate, embarrassing| 
and disturbing controversy." We recognize, too, that this Court : 

will be told repeatedly that generous fees must be awarded to 
eucourage the private enforcement of the antitrust laws; but 
"generous" fees doas not mean ccopensation at an annual rate 
of almost $2 million for the service of one lawyer. Moreover, 
this Court czanot Sweep aside the interests of the claimants 
on the ground that their interests in the Fund Constitute a 
windfall. on this record, it is clear that their recoveries 

) from the Settlement Fund represent merely a partial return of | 
overcharges~-overchirsés which were proved in extensive government 
litigation which preceded these treble damage actions. 

Purthermore, because the civil judicial System exists 


moting the private financial interests of attorneys, there is 
@ substantial public interest in assuring that this Court will 
not allow the Settlement Fund to be untustly Gissipated or im- 


| 
| 
for the benefit of the litigants, not for the purpose of pro- | 
| 
| 


paired. Thus, the Manual for Complex and Multidistrict niti- 
eee Liti 
gation (as revised May 18, 1570) States, in pertinent part: 
1.11 Control of Attorneys! Fees and 
Ste ASELONS 
The great potential of the class action for 
Speed and efficiency in the administration of 


justice is attended with equally great potential 
for unreasonable charges for attorsevs’ fees anc 
fapenses and for the improper solicitation of 

egal representation. (Emphasis supplied; at 55.) 


Since the last revised edition of the Manual for Corolex 


f and Multidistrict Litigation has been published, a new draft 
[ cates February 1972 was circulated among members of the bench 


aR for their criticism. The reasoning of this draft is 
| both persuasive and, we submit, indicative of the great current 
if 

i concern over the aware of unreasonable attorneys' fees by some 
t 


j Courts in the past in Class action suits. For the Court's 
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convenience, we provide the following excerpts from the revised 


draft: 


. 


1.41 Preventing Potential Abuse of 
Class Action 
e 


The class action under Rule 23 is subject 
to abuse, intentional and inadvertent, unless 
procedures are devised and implemented to anti- 
Cipate abuse. (At 21.) 


2 ® * 
2.46 Settlement of Class Actions 
(LLL Leen 
No settlement of any class action... should 
be permitted or approved by a court witheut full 
disclosure of the details of the settlement and 


attorneys’ fees: and other expenses to be charged 
against the members of the class.... (At 36.) 


e 2 ® 2 


1.47 Control of Attorneys' Fees and Expenses 
nm Class Actions 
———S=s 


e &. 


@ counse or 
Y Classes, cluding the iden- 
ty of a Counse! sharing in e@ fees. On 
reasonable charges for fees and expenses seats 
be authorized upon approval by the court after 
notice and hearing. A other such charces should 


Se exoress1; forbidden by court order. (Eaphasts 
supplied; at 40-41.) 


Recent experience in national class actions 
has raised serious questic>¢ conc-rnin the stan- 
dards to be emplovec for th allowance of tees of 
counsel revresentin Classes, Darticularly where 
settlements have been pronose:i or eiiecter. The 
problem typically is raised by an seslicest 


If the action is concluded by settlement, the 
court should require a Statement of all proposed 
es tor tees and expenses : 
6 Ciass and any s n 


Y an application by 
counsel representing a class or a subclass in 
which a settlement has been effected, and in which 
counsel was employed by the 
under a contingent fee contr. 
stances, the court 


ough the contingent fee contract is otherwise 
reasonable and ethical in respect to the formal 
© ally represented by coun- 

In this regard, the Standards for the allow- 


ance of fees for services rendered to tne members 
of the class are dirterent from the Standares 
which apolv to the collection and allowance of 
Of fees between Counsel and an individual carcy 
Capable or contracting Tor the Soe EE 


Seren .6 Of Cor oe payment or attor- 
nevs’ fees. 
meee ieee 
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It is concluded that, in addition to the 
Standards for Charging and Collecting fees foz 
legal Services set forth in the Code of Profes- 
sional Responsibility ef the imerican Bar Asso- 
Ciation effective in 2970, stardard- applicabie 
fo the charaine, Solleetine, and of tovenes by a 
Court of feos Peg EA CES Fenderes to a Ciass 

eee under airended tails 23 shovld ba ©" Veloned. 
Cotacte omitted.) i f 


& w ® 


Once adequate compe-nszizion sufficient to pro- 
vide the motive tor repre 2sSes is 
rovided, no further Ine 2s tequiren, tn 

if Connectton : “alloved tr ‘the 

case of a settler ty through liti- 
gation may cons 
amount. recovere , the reasonable: : 
arrived at should hot rart orinarily on the se- 
ection or a psrcentave of the “cial recavery- 
Althcugh che results obtained in representing 
the class Should ke given Consideration as pro- 
vided in the Code of Profecsional Responsibility, 
there shoule @lso be an emphasis uron the time 
and labor required an ther fect of the aliow- 
ance on the punlie intercst ani tee reputetion 
Of the courts. tnne eveat shonld revresentation 


of a judicialiv entermiucd class be a@ticwed on 
ard Fo SM _——— 
& Sime basis as ins continent foa contrast 


No ene 


oe SS 8s een eee 
heiwecn Comanatent contracting Counsel and client. 

a pee et C43 tent. 
(Emphasis Supplied; ae W435, 


In response to current criticism of unconscionable 
fees of lawyers, the Supreme Court of Mew Jersey issued a Rule 
effective January 31, 1972, governing the maximum contingeacy 
fee arrangement- that may be ‘exactad by merbhers of the Bar of 

i that State Practicing in both the courts of New Jersey and theo 
! United States District Court for tha District of New g 
' Rule 1:21-7(¢) reads, in pertinent part: 
In any matter where a Clicnt's claim 
2ges_is “bised unot the alleccd tortious 
cack : — 
WOE, .. 2 ee pera snall nos 
Tor, charge, o- COriCCh 2 Continasnt 
fee in sicess of the follswieet 5g 
ee in excess of the tolleving sMLt33 
* 2 » 
208 on any amount recovered 
Over SIG0, Y.... (Emphasis 
in original.) 
i We Suggest that the fact that the New Jersey Supreme Court felt 
compelled to issue such a rule demonstrates that unreasonabtie 


arc matte Of grave Public concern, 
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Sains counsel who do not seek fees from the Settlement 
jFund, have not expressed their views to the courts on the settle- 
jment procedures or on applications for unreasonable attorneys' 


jfees that will materially diminish the class members’ recoveries. 


jThis is one of the prime reasons why the revisers cf the Manual 


for Complex and Multidistrict Litigation found that recent class a 
| 
| 
" 
{ 


| action experience has "raised serious questions concerning the 
Il standards to be employed for the allowance of fees of counsel 
representing classes," and why the courts have not resolved 
‘the issues arising from the interrelationsh‘p of Rule 23 and 
the private treble damage provisions of the Clayton Act. And, 
as in this case, it is unlikely that the defendants will take 
any position on Counsel for the Temporary Class Representatives' 
fee application. -Thus, in the past, courts have granted fee 
petitions which have resulted in unconscionable fee awards. 
Because frequently only plaintiff's counsel have ex- 
pressed self-serving views to the Court--because the fee issue 
has not been “litigated” in an adversary sense--prior decisions 
have not met these issues or adequately answered the problems 
raised by counsel fee applications such as the one before the 
Court. If granted, the unconscionable fees sought here would 
not only tasult in the unjust enrichment of Counsel for the 
Temporary Class Representatives but in the dissipation of and 
junjust impairment of the Settlement Fund at the expense of the 
| class —* the very people Counsel claims to represent. 
los course, the private financial interest of Counsel for the 
I ae emporary Class Representatives is antagonistic to the class’ 
; interest, and he cannot speak for the class on these issues. 


- 2. ts, 

ae 
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AN EVIDENTIARY HEARING 
IS ESSENTIAL 


There is insufficient evidence in this record for 

the Court to make a determination on the fee petitions pending 
before it, and an evidentiary hearing is essential. In Perkins 
v. Standard oil Co., 399 U.S. 222, at 223 (1970), a private 
antitrust case, the Supreme Court stated: 

The amount of the award {of counsel fees} 

for ... [legal] services should, as a gen~ 


eral rule, be fixed in the first instance 
by the District Court, after hearing evi- 


-- dence as to the extent and nature of the 

Services rendered. (Emphasis suspited 
Hence, these Objectors have submitted separately a motion for 
an order setting an evidentiary hearing on the factual issues 
raised by the fee petition of Cottisel for the Temporary Class 
Representatives, either before this Court, a Magistrate, or 
2 Special Master.: 

In other private antitrust litigation now pending 


in the United States District Court for the Eastern District 
1 


i/ 

I ot Pennsylvania, the Plumbing Sixtures cases, Counsel for the 
i Sus 
H Temporary ‘Ss Representatives, who include Counsel for the 


Laurea Glass in this case, also filed a petition for fees. 


| In Plumbing Fixtures, in addition to the huge fees of $3.5 mil- 


j tion which Counsel sought to have the Court award out of the 


Settlement Pund, the fee petition and amendments thereto show 


| that Counsel for the Temporary Class Representatives will also 


| collect in excess of $800,000 pursuant to private contingency 


| fee contracts with their retained Clients. 


tin this case, Counsel for the Temporary Class Repre- 


i Sentatives has not revealed the amount of fees which he will 


'Y/ Lindy Bros. Builders, Inc. of Phila., et al. v. American 
fae : = : pitch hh 
i Radiator and Stancara sanitary Cors., at al., Civil Action Ne. 
‘ 417 Sc. 


| 
| 
| 
| 
| 


| 
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collect pursuant to private fee arrangements with his retained 
clients for performing the same legal services for which he 

also seeks an award of fees from this Court out of the Settlement 
Fund. However, it is fair to assume that just as in the Plumbing 
Fixtures case, in addition to the fees sought by Counsel for 

the Temporary Class Representatives in this case orem the Settle- 
ment Fund, Counsel will also receive additional su»<tantial 

fees from his retained clients. Similarly, that record shows 
that counsel in that case will share their fees with others. 
These facts are not shown in this record and must be in the 
record before this Court can properly pass on the pending fee 
applications. : 

Moreover, we believe that discovery and an evidentiary 
hearing will show that in addition to the plaintiffs in this 
case, Counsel for the Temporary Class Representatives has clients 
who are non-piaintiff class members, from whom he will also 
receive fees which are now undisclosed. The affidavit of Ralph 
Lynch, Jr., the City Solicitor of Pittsburgh, Pennsylvania, filed 
in support of Counsel for the Temproary Class Representatives' 
fee application "... expressly approves the allowance of a 25% 
fee to Petitioner out of the City's share of settlement proceeds 
and supports the petition for similar fees from the class settle- 
ment fund generally.” (¢ a.) 

It would be strange for a Government officer to approve 
the unconscionable fees scught here unless his municipality was 
already obligated to pay a 25% fee to Counsel for the Temporary 
Class Representatives. If that is so, then this affidavit "ap- 
proving” the petition for a 25% fee of the City of Pittsburgh's 
recovery oe of no moment and does not lend support to the fee 


petition. 


; 2/ Similarly, the affidavit of A. R. Seitell, President of 


‘ [footnote continued on next page] 
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In addition, a newspaper article or, page 1 of the 


| February 1, 1972, Philadelphia Inquirer (attached here... as 


1 Exhibit A) describes the private fee arrangement which Counsel 

| tor the Temporary Class Representatives has with the City of 

| Philadelphia, @ plaintisef herein. An article fron the February 3,! 
1972, Inguirer, page 21 (attached as Exhibit B) suggests that 
this client is not Satisfied with this fee arrangement. The 


fees are excessive, is canceling the City's fee contract with 


Mayor of Philadelphia has apparently Gecided that Counsel's 


<araeeaeesneseae 
' 


| Counset, ana is hiring a Deputy City Solicitor at $24,000 a 
} year to handle future antitrust matters for the City. Not only 
oom this demonstrate that at least one named. plaintirs, Counsel's 


retained client, objects to this fee, but it further suggests 


i that the City of Philadelphia believes antitrust Claims can 

| be shiquatsty enforced by a $24,000-a-year Deputy Solicitor, 
We recognize that this Court cannot Gecide this case on the 
basis of newspaper articles. Nonetheless, they do demonstrate 


that this Court cannot decide this $2.5 million clain without 


an evidentiary hearing. 

| Also, there is no evidence in the racers as to tha og, 
j amount of time expended by Counsel for the Temporary Class Rapre- ‘i 
| sentatives in negotiating fee arrangements with his retained 


clients or in collecting data for, or filling out, che claim 
‘forns by Counsel for both his named Plaintiff clients and non- 


[footnote continued from previous Page] 


SSSR SSS eer a ers: 


Drexel Dynamics Corporation, a class representative of the in- 
dustrial class, states that while Counsel for the Temporary 
Class Representatives had a 33 1/3% contingent fee arrangement 
with Draxel, Counsel will reduce his fee to apparently whatever 
portion of the Fund the Court awards to Counsel. of course, 

: this affidavit is Self-serving since Drexel already has a 33 

» 1/3% fee contract with Counsel, and does not lend support to 

' the fee application, Moreover, it raises the question as to 

| Whether Counsel algo has a 33 1/3% fee arvangement with other 

: Clients. 


‘ Also, we note that no affidavit was submitted by any mem- 
; ber of the commercial class in Support of Counsel's fee petition. 
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i plaintite clients in this case, matters which cannot possibly 

| have produced any benefit for the class. Moreover, there da 

| no evidence in this record to show whether Counsel for the Tempo- 

| rary Class Representatives has Zee arrangements with any other 

| counsel whe forwarded clients to him, or whether any of the 
fees sought from this Court will be shared with any other counsel 
not of record, matters which, according to the revised draft 
in the Multidistrict Manual, heretofore quoted, must be inquired 
into by this Court. 

Paragraph :0 of Mr. Berger's affidavit submitted in 

support cf the fee petition of Counsel for the Temporary Class 

| Representatives states that his firm expended 6,233 hours on 

j this litigation. However, of this total amount of time, only 


f 2,356 hours represents time of attorneys, 1,814 hours of senior 


attorneys’ time and 542 hours of junior attorneys'. The remaining 


3,877 hours expended on this case by petitioner's firm was spent 
; by non-attorneys which ha calls "para-professionals." | 


Certainly, petitioner cannot seek attorneys' fees 


scr 


from this Court for the time of non-attorneys, whether he calls 
i/ 


them clerks, secretaries, or para-professionals. The most that 


Sau.B: 


Counsel for the Temporary Class Representatives is entitled 

; tO Claim for the time expended by his non-legal staff is reimbvrse- 

ment for his expenditure in employing that clerical or non-attorney 

‘staff. i 
In view of the $2.5 million fee sought from the Court, 

‘ the 2,356 hours of attorneys' time claimed to have been spent 

i Om this case, not quite 1 172 pansies, result in a mixed fee 


i @f ove: $1,000 an hour. However, the papers submitted by Counsel 


for the Temporary Class Represntatives in support of his fee 


* 1/ In determining a fee in Trans World Airlines v. Huches, 
312 F. Supp. 478 (§.D.N.Y. 1970), atid, 1971 Trade Cases { 

; 73,690 (2nd Cir. 1971), this Court exlecuded the hours of per- 
sons not members of the bar. (At 482.) 


! application do not reveal how this time Was calculated, whether 
lis recorded this time on the basis of a 5 1/2- or 7-hour day, 
or whether he regularly charged 12, 14, or 16 hours per day 
to this case. tp Paragraph 40 of Mr, Berger's affidavit, in 
commenting on the hours purportedly expended on this case, he 
States as follows: ‘"Many of these hours have been odd, i.e., 
evenings and weekends." Thus, we believe that an evidentiary 
hearing is necessary to thow the total number «* hours which 


| cf the work done in that time to know whether it even remotely 


| 


j case, Milwauxee Towne, *supra, Chief Judge Major determined that 
: EE, “STA 
{ 


benefitted the Class. In determining a fee in an an trust 


| awarding counsel fees in a litigated case on the basis of § 

j hours a day, for the time spent Guring the trial of the case, 

! was Teasoable. An evidentia hearing had beer. eld on the 
zy 


|| fee question, and the Court wrote: mot 


| 


ive be oun 
Plaintiff wa: entitled, sa Wwe 
held, to an allowance of not more than 
$75,000.... (Emphasis Supplied; at 571.) 
Moreover, of the 2,356 hours whith Coun: el for the 
Temporary Class Representatives Claims were Spent on this case 


by attorneys, we sugcest an evidentiary hearing will probably 


in ministerial tasks, administering the Settlement Fund, and 
in processing Claims forms, Also, we respectfully submit that 
this Court abdicated Part of its judicial responsibilities in 
| this case by delegating to the Class Action Committee taskz 
i which should nave been carried out by the Office of the Clerk 


1 Of the Court. 


j We further suggest that an evidentiary hearing will 


} also show that of the 2,356 hours which Counsel for the Temporary 


@evoted to this case, a substantial number of these hours were 
| epent in his vetained clients’ behalf prior to December 13, 

1971, the date plaintiffs herein were named Temporary Class 
Representatives for settlement purposes only. 

We.2 urther respectfully submit that an evidentiary 
weueins will show that a substantial portion of the hours ex- 
=e by Counsel for the ei aia Class Representatives subse- 
ane to December 13, 1971, were spent in preparing and at empting- 
| to justify his fee petition, a matter sbhich goes not benefit 

the class but rather is eadecuey to the class' interests. 


i We knew ef our cwn knowledge, aed this firm is counsel 
HH 


for plaintiffs in R. H.-Macy & Co., Inc. v. Grinnell Cors., et al., 
R. EH. Macy & Co-, inc. SrLnnes? SOS 


| civia Action No. 67-2258, filed in this Court on June 9, 1967, 
| prior to the running of the statute of limitations, that compara- 
y tively no discovery or litigation has been carried on in this 
case, much less by Counsel. However, Counsel for the Temporary 
| Class Representatives cites in his papers the length of his 
: briefs on the few issues which were briefed in iis case. Thus, 
Paragraph 13 of Mr. Berger's affidavit states: 
H Petitioner initially submitted an extensive 
‘ brief (46 vey in support of the class 
i action.... Petitioner then filed an exten- 
{ sive reply bueae (40 pages) in addition to 
i Petitioner's afficavit. | 
F ‘ 

; | ts the number of pases in his brief is the way in which Counsel 
| for the Temporary Class Representatives feels his fee petition 
should be evaluated, we point out that in his ef ffort to justify 
his petition for unreasonable fees, his brief was 69 pages and 


“his affidavis 29 pages--a total of 98 pages, even more substan- 


“tial in physical weight than his class action brief. 


i 
; Class Representatives claims were expended in legal services | 
| 
‘ 
| 
' 
| 
1 


J 
fl 
t 
ft 
| 
Z| 
a 
| 
bs 
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Hence, using petitioner's page-counting method as 
“ a guide, we venture to say that of those hours truly constituting 
i legal services expended on any particular project subsequent 

to December 13, 1971, when plaintiffs herein became the Temporary 
Class Representatives, the Majority of those hours were spent 

by petitioner in an attempt to justify his fee application. 
Clearly, Counsel is not entitled to fees from the class for 

his attempts to justify his petition for excessive fees from 

| the Settlement Fund. 


We respectfully submit that an evidentiary hearing 


: will show that the legal services expended in the class' behalf 


i by Counsel for the Temporary Class Representatives, and any 


benefit. conferred thereby, were de minimis. 


EVie 
SECTION 4 OF THE CLAYTON ACT AND FEE 
AWARDS IN RULE 23 SETTLEMENTS 

When Congress entrusted to the Supreme Court "...the 
i power to prescribe by general rules, the forms of process, writs, 
Pleadings, and motions, and the practice and Procedure of the 
district courts...", Congress expressly Provicee that the rules 
1 promulgated by the Court "...shall not abridge, enlarce or modify 
‘ any substantive right...." (28 U.S.C. 2072.) Thus, Rule 23 
i is purely a procedural device and in promulgating the kule no 
: substantive changes were made in existing Law pertaining te 
such matters as awards of attorneys' fees. 

Section 4 of the Clayton Me ee the treble damage 
i provisions of the antitrust laws pursuant to which the actions 
i/ Section 4 provides: 
7 Any person wi:c shall be injured in his 
business or property by reason of anything 
forbidden in the antitruse laws may sue there- 


(footnote continued on next page] 


4 
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llpending before this Court were brought. It provides for an 


, 


allowance of reasonable attorney's fees to a plaintiff who has 


recovered a judgment against a defendant after establishing 
a violation of the antitrust laws, showing proof of damage or 
the “fact of injury", and establishing the amount of his camages. 
Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251 (1946); Story 
Parchment Co. v. Patterson Co., 282 U.S. 555 (1931). 

However, fees can be wideted under Section 4 of the 


Clayton Act only to a successful plaintiff who recovers a judgment 


| Byram Concretanks, Inc. v. Wazren Concrete Prod. Co. of N.J., 
374 F.24 649 (3rd Cir. 1967). Thus, in ruling on a petition 
seeking an award of fees from a peketenent fund in an antitrust 
class action in Philadelphia Electric Co. v. Anaconda American 

i Brass Co., 47 F.R.D. 557, 5S8 (E.D. Pa. 1969), the Court clearly 


stated: 


é This is not a petition to fix the 
- statutory attorney's fee authorized by 
Section 4 of the Clayton Act, 15 U.S.C. 
§ 15, to be assessed against the defen- 
dants in addition to treble damagés.... 
Neither is it a petiticn for approval 
of the contingent-fee agreements already 
entered into.... (Citations omitted.) 


Therefore, in passing on the fee and cost applications 


now pending, this Court sits in equity and must lock to the 
equitable “fund theory doctrine" approved by the Supreme Court 
in Trustees v. Greenough, 105 U.S. 527 (1882). In commenting 
on the "fund theory,” Professor Moore recognized that it stands 


for the proposition that if a litigant, a party, engages counsel 


and commences suit, the result of which is the creation or preser- 
| vation of a fund from which others as well as the litigant will 
[footnote continued from previous page] 


for in any district court of the United States 
in the district in which the defendant resides 
or is found or has an agent, without respect 
to the amount in controversy, and shall re- 
cover threefold the damages by him sustained, 
and the cost of suit, including a reasonable 
attorney's fee. (15 U.S.C. 15.) 


i benefit, it is equitable for the liticant's reasonable expenses, 
ft 
including attorneys' fees, to be assessed against the funa i¢ 
the litigant so petitions, Thus, Professor Moore stated; 


Where a person has taken upon hin- 
self the protection of a fund ... or has 
Created a fund in which Others have a 
beneficial interest, it is only fair that 
such a person should be reimbursed for 
Ris reasonable expenses, including attor- 
ney's fees, and the court will, therefore, 
normally reimburse the *presector’ of the 
fund from the fund itself or by some kin- 
dred equitable arrangement, (Emphasis 
Supplied: footnote omitted.) 6 Federal 
Practice, 4 34.77{(2], at 1349, 


Applying the principle directly to class actions, Professor 
Hi 


i Moore writes as follows: 


verning the allow-~ 
Ss in class actions 
, Court evolved, 
es they may derive 
Satute. The basis 
© equitable power 


The most cormon case is where the 
plaintiff-recresentative in a class ac- 
tion is successful in protecting a fune 

. OF property, or has created a fund in 
which others have a beneficial interest. 
In such a Circumstance it is well estab- 
lished that tha representative may re- 
cover attorney's Fées and other reason- 
able expenses of litigation, (Emphasis 


Supplied.) 3B Federal Practice, ¢ 23.91 
at 23-1701. 


Before turning to a discussion of the equitable fund 
| theory doctrine, we point out some general principles governing 
i the relationship of fees awarded under Section 4 of the Clayton 


! Aet and Rule 23. First and foremost is the principle that an 
‘a Msebbedes Claim is the litigant's Cause of action and net his 

d ebkeenete. @S was succinctly stated by the United States Court 
* of Appeals for the Fighth Circuit in First Towa Hydro Electric 


i 


: Co-O5 Vv. Iowa-Illinois Gas ¢ Electric Co., 245 F.2d 630, 632 


“ (1957); 


The provisions of the Clayton Act 
(15 0.8.0. 6 18) provide for recovery of 
an attorney fee in accition to treble 


. 
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j the criteria for the maximum possible fee that can be awarded 


awn soe 
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| 
damages but the right accrues to the par- 
ty injured and not to his atterney. 32 
West Randolph Corporation v. Blackman, 
Gir., 222 F.2d 34; Stricklane v. Sel- 
‘Jers, D.C. Texas, 78 F. Supp. 274. 


| 


| Likewise, more recently, Judge Sibbons, in Hackett v. General 
i Host, 1972 Trade Cases, { 73,800 (3rd Cir.), made clear that 
ia treble damage suit is the litigant's cause of action and not 
‘his attorney's. Also, of course, where courts do award fees 
lto successful plaintiffs under Section 4 of the Clayton Act, 


these fees are assessed against defendants and not against class 


{ 
foie, : 
While the cases awarding fees under Section 4 of the 
il Clayton Act are not cohtrolling here, because no judgment has 


| 


, been recovered against the defendants, they clearly set forth 


I nere. This is necessarily so because an attorney cannot be 
ae as large a fee in a case he has settled as he would 

| be entitled to in a case he tried ané won. This is particularly 
is here because plaintiffs’ counsel had the benefit of the prioz 
| government litigation, which established defendants' liability, 
i| and this case was settled at a uniquely early stage, before 
oo real discovery in this case and long before trial. 

I The outer limits of permissible fee allowance are 


reflected in two recent cases: This Court's decision ia Hucohes 


and Hanover Shee in the Third Circuit. 

Trans World Airlines, Inc. v. Hughes, supré, involved 
the largest antitrust judgment tn histery, single damages of 
$45,870,478 and a treble damage judement. of over $135 million. 


It did not follow a government case. It was tried to final 


judement. It included twenty-one pretrial hearings, three appeals, 


arguments to the Supreme Court on two petitions for certiorari, 


“ and lengthy hearings before a special master. The fees allowed 


| represented $125 an hour for lawyer's time, or less than 6% 


; alae, denny ae cei 


/ 
‘- 


eo ae 


i 

fhe the recovery--even though the case was fully litigated and 
it 
iGid not follow in the wake cf a successful government case. 


| 
In Hanover Shoe, Inc. v. United Shoe Machinery Corp., 


I 245 F. Supp. 258 (M.D. Ba. 1965), rev'd on other grcunds, 377 
it 


F.2d 776 (3rd Cir. 1967), aff'd in part and rev'd in part, 392 
iU.S. 481 (1968), the District Court assumed that associate time 
pues worth half as much as partner time, and it made an award 
of $74 an hour for partners' time and $37 an hour for associate:' 
time. Assuming an equal mix of partners’ and associates' time, 
this is $55 an hour, and assuming a 2-to-l mix in favor of associ-. 
| ates' time, this is $49 an hour. 
Hourly rates’ awarded by other courts in antitrust cases 
tried to judgment have ranged from $10.12 in Advance Business 
Systers & Supply Co. v. SCM Corporation, 415 F.2d 55, 70 (4th 
cir. 1969), cert. denied, 397 U.S. 920 (1970), to a mix of $85 
|) per hour allowed by the district court in Perkins v. Standard 
| Oil Co., supra; appeal has been taken from that award as excessive 
and is = pending before the Court of Appeals for the Ninth i 


| Circuit. 


1/ Hourly rates in other antitrust cases have been as follews: 


i A. C. Becken Co. v. Gemex Corsoration, 
314 F.2d 839, 044 (7ta Cir), cert. 
denied, SP a Wess (SG) CLOGA) | aie a ele els a cjel eo cvele eelela love $29.17 


Bal Theatre Corp. v. Paramount Film Dis- 

tributing Coro., 206 F. Supp. 708, 7Lo 

(N.D. Cal. BIA) .o'siaslwlnl ele ecie' elia: e biei6 ld lara: avere everssene eiterele $33.44 
Farmington Dowel Products Co. v. Forster 

Mfa. Co., dol F.oe 61, 86, 9L (lst Cir. 

370) Sia Ul ere 1S (476i diel sia el'el ow el elele ase. eras leraisie evecerdlel oredalbieiens $33.44 


| Milwaukee OWE pri MULTE Ae dag Seuiaeela a lavatel e- alave ve avedele Gcéos $31.40 


i Noerr Motor FPreicht v. Eastern Railroad Pres. 
+ COies, L600 2. Supp. 163, 17 E.D. Pa. 1952), 
rev'd on other grounds, 365 U.S. 127 CESG Lyra. $43.47 


" Union Leader Corn. v. Newsnarers of New 
tat al Dn A aN EAS 
: Englana ine.) 2ie ©. Sucop. 490, 493 
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i The fees awarded here can have no deterrent effect 
| against violations of the antitrust laws because these fees will 
be paie by the injured claimants. Moreover, as the Court stated 
in First Iowa Hydro-Electric, supra, the right to an attorney's 
I tec under Section 4 is the litigant's, net the attorney's. 
| congress has decided that injurecé parties should be encouraged 

to bring private antitrust suits, not attorneys. Granting exces=" | 
I sive fees here to Counsel for the Temporary Class hecrasentacives, 


and assessing them against class members, will not encourage 


wronged parties to bring antitrust suits. Any argument that 


awarding unreasonable fees in this case will have a therapeutic 


ere 


effect is unfounded. ~* ; 

Finally, we refer to another case involving fees avarded 
under Section 4 of the Clayton Act. - Rather than losing its 
significance in evaluating the reasonableness of fees tc be 
assessed here against the erase, tite admonition of the Court 


of Appeals for the Seventh Circuit in Milwaukee Towne, supré, 


| 
; 


takes on an added significance for this court of equity: 


¥ 
FF 
¥ 
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We said in the beginning that the ques- 
tion was delicate and embarrassing and this 
is so not only because we recognize the 
ability of the attorney who rendered the 
services but also because of the high stand- 
ing and character of the three lawyers who 
testified in support of the allowance. Buy 
And we might also add this is so because of 
our respect for the ability and integrity of 
Judge Barnes, who fixed the allowance. Not- 
withstanding, the fabulous amount allowed is 
shocking to cur sense of reason and justice. 
The amount, for instance, would equal the 
total compensation received for a period of 
fifteen years by the distinguished judge who 
made the allowance (present salary). It 
would more than equal the total annual com- 
pensation receivec by all the @istrict judges 
of this Circuit. And it would substantially 
equal the total annual salary received ‘by 
all members of the Supreme Court of the 
United States, including the Chief Justice. 


Oe 


il/ Obvicusly, the court below had held a hearing as an aid 
i In determining the emount of attorney's fee to eward. (Footnete 
‘not in original.) 


I We do not refer to these Salaries which Con- 

| gress has determined as reasonable compensa- : 

H tion for mem>ers cf the judiciary as a yard- 

i stick in determining ‘a reasonable attorney's 

i fee' in the instant Matter, but for the pur- 

{i pose of emphasizing by comparisen the magni- 

tude of the allowance. 

i And we are disturbed because: :. our 
sober ju 


plied; at fi 


it We, too, do not suggest that the Salaries of Government 

i officers should be a limitation on attorney's fees, but updating 

; the data relied on by the Court in Hilwaukee Towne for purposes - 
eof cemparisen is helpful here alse in demonstrating the patent 

i uUnreasonableness of the fees sought by Counsel for the Temporary 

| Class Representatives. Currently, the salaries of all of the 

i active status District Court Judges in the four Gistricts of 

4 the State of New York, all the Judges of the Second Circuit 


, Court of Appeals, and all. the Justices of the Supreme Cours, 


; almost 60 members of the bench in all, aggregate agproximately 
$2.5 million a year, the amount sought in fees by Counsel for 

; the Temporary Class Representatives for the early settlement 

kof this one case alone. In addition, the entira budget of the 

i Antitrust Division of the Department of Justice for fiscal year 
“1972 is $12.1 million. "Workload Statistics” for the Division 

: for 1972 estimates that the budget will be Spread over 107 anti- 
“| trust cases, 150 “kinéred Law cases,” and 683 investigations. 

| Taking the 107 antitrust cases only, that means thet the Divi- 
sion will expend an average of $113,000 per eitan ake. of course, 


a 
L/ Hearings 3efore a Suscommittee of the House Committee on 
AD>ropriations, Pare Be pages LI7l ana Lle3 (32nd Cong., ist 
ee ORS 


Sess.). The information on pase 1171 reflects that the Divi- 
sion's budget for 1972 is only $11,056,000. However, because 
of a general Pay increase, the wudget has been increased to 


$12,060,000. 
359 
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| as is true in thia was, the Government often does, and did 
"here, the bulk ¢* © investigative and ground work relied on 

| by plaintiff's counse.. in settling this private antitrust litiga- 
tion. Indeed, without the prior Government litigation here, 

¥it is extremely doubtful that there would have been any case 


i 

; to settle. j 
Moreover, an award of fees to plaintiffs' counsel 

pee over $1,009 per hour, such as that sought here, is c early 

f not necessary to encourage private enforement of the antitrust 

| laws as made clear by the heretofore mentioned experience of 

l the City ‘of Philadelphia, and this contention is a mere bootstrap E 

! argument in an attempt to bolster the fee petition. The list 

Let cases in which counsel for the Class Representatives participa 

' ted, presented on pages 19 ané 20 of Mr. Berger's affidavit : 

| sited in support of his fee petition, alcne demonstrates that 


‘ 
jhe is not hesitant to file antitrust suits. And, in the Plumbing 
it A ‘ 


| : : 
i Fixtures cases alcne, in which a petition for fees {cs Counsel 


HI 
bh 
' €or the Temporary Class Representatives was filed in Mr. Berger's 


i behalf, the $800,000 plus in fees that Counsel for the Temscrary 
class Representatives will receive from their retained clients 

, pursuant to private fee arrangements more than adequately rewards 
i, then for the time and effort spent on those gaa 

: The contention that huge, unreasonable fees are essen 
"tial to encourage private enforement of the antitrust laws was 

i aid to rest by Judge Gibbons of the Court of Appeals for the 


i Shire Circuit in Hackett, supra, when he said: 


i A number of federal statutes provide 
i: for the award of counsel fees and costs. 
4 


CD 


i1/ The Court did award Counsel for the Temporary Class Represen~ 
' Eatives in the Plumbing Fixtures cases additional fees--$1.375 
“million from a $36 millicn settlement fund. Some of the Objectcrs 
-here are members of the class in the Plumbing Fixtures cas2s, 

and feel that that Court seriously erzed in granting chose fees 

in Plumbing Fixturz2s; a Netice of Appeal from that award will 


“be Filea as soon as the formal erder is entered on the Court's 


opinicn. as 
| 360 


j Indeed, the statute y 
F Hackett sues contains 
f 15° 0.8. ¢.'6) 1s (1971) 
i certain basis for the 
| interested hclder of 

i unable to prevail upo 
i to pursue that clain 


i compensated by the award of 


i counsel fees' 
; the burgeoning 
I interest in publicly 
i vice organizations an 
i for legal aid and pub 
| firms cannot 
but important 
! Purposes of litigatio 
H of financial practica 
! litigate 
i * tions in recent years 


4 ® 


7 encourage a 


i enforcement rame ies. 
i: LL, 


ii : * 


i If the public interes 
f in the individual sui 
ii that neither 3 privat 


ability of an aware ° 
i event of success, the 
ji : issue may well be so 

redress of the . , ‘ 

X policy viewpoint be £ 
it private ordering 
1 the individual Claim 

ti that neither private 

think it should be Li 
sion of the legal mar 
best reflection of a 

that the tire of the 

should best he Spent 

$1,393.) ? 


' Indeed, the statistic 


, t¥ative Office of the United st 


increasing number of antitrust 


i 


that no additional financial in 


* full antitrust enforcemant. Th 
shows that 1445 Private antitru 


year ended June 30, 1971, while 


against a wrongdcer, 


i There is no domvellin need to-go 
Beyond those inducemen to the bar which 
i] . 

< 


deems it worthy of pursuit, 


m1 the public 
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such 
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@ provisicn. 

There is no 
assumption that an ee 
a small claim will be i 

= @ private -attornsy ° 

in the hope. of being 
"reasonable 
More- 
in recent years of 
Supported legal ser- 
dad of private support 


Many small 
heretofore, for 

n, beyond the pale 
bility, have been 

€ by such Organiza- 

- (Footnotes omitted.) 
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7 DULSULE Of Drivate 
MpNasis supplied.) 


reali 
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t issue involved 

t is so insignificant 

@ mor a public attorney 
despite the avail- 
f attcrneys' fees in the 
interest 
insignificant that the 


wrong should from a 


eft to the realm of 
If in some cases 
eften will be so small 
nor ,.ublic lawyers 
tigated, then that deci- 
ket-placa May be the 
public consciousness 
lawyers and the court 
elsewhere. (A+ 92,392, 


al data published by the Adminis- 


ates Courts, of the large and 
cases filed in recent years shows 
centives are necessary to insure 


© Annual Reports of that office 


St suits were fileg in the fiscal 


only 472 were filed ia the 


tf 


fiscal 
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| year ended June 30, 1965, more than a 200% increase!” 


The Supreme Court's opinion of March 1, 1972, in Hawaii 
= = , 


iw. Standard Oil Cc., 40 L.W. 4246, buttresses the conclusion 


jo the Third Circuit Court of App eals that fees of the 


il awarded by courts after judgment, under Section 4, aze 

| to insure private enforcement of the antitrust laws. In language 
similar to that used by Judge Gibbons in Hackett, Mr. Justice 

Marshall wrote for the Court in Hawaii: 


The fact that a successful antitrust suit 
for damages recovers net only the costs 
ef litigation, but also attorney's fees, 
should provide no scarcity of members of 
the bar to aid prospective plaintiffs in 
brincing these suits. (At 4250.) 


While we recognize that plaintiffs who created the 
| rund before this Court are entitled to have their expenses, 


t including attorneys’ feces, charged against the Fund, the Court 
i 

yeannet award attorneys’ fees to the attorneys for plaintizés. 
'In Fleischmann Corp. v. Maier Brewing, 366 U.S. 714 (1967), 


jChief Justice Warren, after discussing the fund thecry ¢octrine 


; and other limited exceptions to the rule in American jurisprucence 
" against awarding attorneys' fees, stated that where the Congress 


“has spoken on the remedies in a particular area of the law, 


“the court: cannot enlarge these remedies: 

Although some American ccmmentators have 
urged adoption of the English tes in this 
country, our courts have generally resisted 
any movement in that direction. The rule here 
has long been that attorney's fees are not or- 
dinarily recoverable in the absence of a sta- 


tute or enforceable contract providing there- 
for. 


* * * 


Limited exceptions to the American rule 
have, of ccurse, develored.... The case upen 
which petitioners here place their principal 
reliance--S2r2ague v. Ticonic National Bank, 
307 U.S. 161 (1539)--involved yet another ex- 
ception. That exception had previously been 


1971 Annual Re 
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applied in cases whore a plaintifé traced «.- 
createc a commen fund for the benefit of 
others as well as himself. Central Railrs: 


& Banking Co. v. Pettus, liz Us. (Tse3s); 
Trustees vy. Greencuch, 105 U.s. 527 (1382) 


Binley 
* * * 


The recocnize4a excentions to the cen- 
wez=e not, acwevar, daveloces in the 
context of statusor> causes Of action for 
which the egisiatur ac prescrinead intricate 
remedies.... tinen a cause Or action nas been 
creaceda by a statute WICH exnressly Drcvices 


— 


th? remedies for vindication of she causa, 


other reredies snould nor realy se imolied. 
Pootnotes omictec, enphasis supD 
717-720.) ‘ 


Siace the statut FY provisicn of Section 4 of the 
layton Act provides for an award of atturney's fees only to 
a successful plaintiff, this Court has ne Statutcry authcrity 
“ to award fees to Counsel of the Temporary Class Representatives. 
| Under the fund theory doctrine this Court could relieve the 


| plaintifés of their expenses of creating the Settlement Fund, 


: if they had so petiticned this Court, 


We have shcwn that the contention of Ccunsel for the 

' Pexporazy Class Representatives that huge fees should he paid 

' to him because of the "windfall" nature of private treble damase 
' actions has no basis whatscever in a settled case, Thus, the 

' dicta found in Linévy Bros. Builders, Inc. v. American Radiator 
1s Standard Sanitary Cors., Civil Action No. 41774SC (E.D. Pa., 
 #hled April 28, 1972), "that the treble damage feature of antitrus: 
recoveries means that counsel can be generously paid witheut 

i actual cost to the claimants in that counsel fees merely produce 
i a windfall" (Slip Opinion, pase 25)is irrelevant in a settled 

i Case where there is no treble camage judgment. Certainly Counsel 
. WEIL not contend that the claimants are in fact receiving treble 
their actual Gamases. As betweer, purchasers who were presumably 
overcharced and Slaintiffs' counsel who had no fee arrangements 


' with class Members, we submit the claimants rights to the 


= 28 < 


. 


Settlement Fund are paramount to the claim of Counsel for attor- 
‘ neys' fees. 
Moreover, the warning of the Cours of Appeals ‘for 


the Eighth Circuit in Twentieth Film Corn., v. 


‘ ide, 194 F.2d 846 (8th Cir.), cert. denied, 343 U.S. 942 (1952), 


that "... it is -he duty of appellate courts to protect against 
‘yicarious generosity’ in the matter of attorneys f2es", is 
i even more appropriate when fees ars being assesse@ against clas; 
i; memsers whe are victims of the violations than it is when the 
fees are assessed against the defendants. 

Purthermore, in Paragraph 48 of Mr 
filed in support of his fea petition he agrees that not only 
* has the class action issue in this case not yet been rule¢ on 
1 by the Court but that it is a hotly contested matter anc that 
it is not at all clear that the Court would have resclved this 
* issue in favor of plaintiffs. Thus, instead of being Counsel 
for the Class Representatives per sé in a class setter: petitioner 
in this litigation serves as Counsel for the Class Representatives 
only temporarily, for settlement purposes only. Thus, all legal 
services expended an¢ expenses incurzed prior to Decembe> ioe 
1971, by necessity, were undertaken by Counsel not as Counsel 
for the Class Representative it as counsel for the named pla: 

£€3 in 3 of the 55 Grinnel. -ases pending in this Court. 

One of the prime motivating factors for using the 
: class action device is that it may be an economic and efficient 
manner in certain cases to resolve a multitude of similar claims. 
_ Mr. Berger, in a recent article entitled "Class Actions” Case 
& Comment (Jan.-Feb. 1972) at 26, stated one of the reasons 
for class suits as follows: "Costs of litigation ere sharec 
on a fairly allocable basis.” 

Clearly, however, just as the civil judicial system 


and not attorneys, sc coes 


One of the purposes of Rule 23 is that by a shering 
of litigation costs "on a fairly allocable basis,” the litigants 
and the members of the class would benefit. As Counsel for 
the Temporary Class Representatives in this case would have 
it, however, the only eccnomy and eff ciency promoted would 
not inure to the benefit of the class members but only to the 
private financial interest of Counsel for the Temporary Class 
Representatives. Counsel's approach in this case would allow 
an attorney to do work for one client or for a relatively few 
plaintiffs, as is here the case, and then to charge the 14,079" 
claimants Separately for the same identical work by having this 
Court impress on the class by judicial fiat a 
contract that might well have been reascnable 


to cne or a faw Claimants. 


We respectfully submit that this is not the tyre of 


economy and efficient acministration of ustice which Rule 23 
¢ . 


‘was designed to achiava. The fair allocation o# costs of litisa- 
tion cculd only be achieved if his clients' fee and cost burden 
to him, incurred pursuant to their contingent contracts, wers 


shared by all members of the class under the funa theery doctrine 


Vv. 
THE FUND THEORY DOCTRINE 


This Court sits in equity in ruline on the fee applica- 
tions in this case. As heretofore shown, the fee provision of 
Section 4 of the Clayton Act is not applicable here, since plain- 
tiffs did not obtain a judgment. Section 4 cases cc, however, 
prescribe.the outer limits of the fee awards which a court of 
equity can make in a case not Successfully litigated but settled, 


In Sprague v. Ticonic National Bank, 307 u.s. 166 


(1939), the Supreme Court stated the consicerat 
“ the creation of the equitable fund theory Coctrine .s follows: 


[T]he foundation for the historic practice 
of granting remibursemint for the cest of 
litigation sthes than the conventional tax- 
able costs is part of the original authority 
of the chanceller to do equity in a particu- 
lar situation. 


' @he chancellor in doing equity in passing on a petitio 
i 1itigant for reimbursement of his expenses incurred in 
‘a fund from which others will benefit has the inherent 
i to tax those reasonable expenses (including attorneys’ 


: to the fund. The sole suspose of the fund theory doctrine 


: Justice Harlan in Mills v. 
' 375, 391-392 (1970), as Zollows: 


While the general American rule is that 
attorneys’ fees are not ordinarily recoverable 
as costs, Eoth the courts and Congress have |. 
developed excepcions to this rule .... A pri- 
Mary judce-created exception has Seen to award 
expenses whers a plaintiff has successfully 
maintained a suit, usually on kehal= c= a 
class, that benefits a grcup of others in 
the same manner as himself. See Fleischman: 
Corp. v. Haier Brewing Co 386 0.S. at 718- 
719, 18 L.Ed.2d at 478, 4 ewe (Footnote 

ma : 


P 
a 


omitted; emphasis supoli 


Lie 
a.) 


Thus, under the equitable pewer o 
litiga: in this case who incurred fee and cost obligations 
" to Counsel for the Temporary Class Representatives in creating 
- this Fund had petitioned to be relieved of thei burden, this 
‘Gourt could have charged the Fund with the litigants’ reasonable 
expenses, including attorneys’ fees. Ey so doing, the Court 
would be allocating the burden of creating this Fund to all 


claimantr. Moreover, this would be keeping with the princi 


each class member, 


ae ee 


alike REewever, the application before 
of a 25 percent contingent fee fron eac 
rather than lightening the burden of lai 

| their cosets over the entire class, merely 
he burcen incurred by pl#intifés. 


The fact that the petition of Counsel for the Temporary 


i Class Representatives for attorneys' fees in this case will 


"net lighten one iota the burden of their Clients incurred in 

; contributing to the creation of the Settlement Fund in this 

es makes clear why the Court of Apreals for the Fifth Cir- 
cuit, in Berry v. Rect, 148 F.2d 945, cart. deniad, 326 U.s. 

755 (1945), unanimously stated that 

‘the litigant, and not his attorney, 

' table Gecree to recover his reascnable expenses incurred in 

: any set of circumstances calling for an aon lica fund 

* theory Go¢trine: 


The amendment of the satition Stating 
the petiticners had settled with their client, 
Wright, under agreement that they micht our- 
sue in their own name their claim fo 
fees, does not help their case. 
theo + 


in the name of the sarty, i 
otner expenses necessary tc the litigation. 
Except where the law provides for a fee to 
be paid to the attorney, aeccsordinc to the 
better rule the attorney ouch= noe sc proceed 
Or the contribucion in ais own mam2, bu 
in the name and rient of his clien=. These 
attorneys by releasing, cheir clien= who en- 
Ployed an‘ primarily owes “hen certainly 
do not strengthen their clain against others 
who did not employ them and oréinarilvy would 
owe them nothing, though benefitting by 


L/, Also, in Ace Heat 

Jo (3rd Cir. 1S iy ae: 

panel, volunteered th 
",..some concern in view of 
to trial” (nil). aver ehough, 


net ori2efed or argued in that 


@ 


their services. 5 
SS 254, 155. (Emp 


Recently, in Kahan v. Rosenst 
166 (3rd Cir. 1970), Juége Adam succinctly summes up th 
theory as follcws: 


Counsel fees and expenses incurred in 
litigation are not ordinarly recoverable in 
the absence of a statute or contract author- 
izing them. Fleischmann Distilling Corp. v. 
Maier Brewing Company, 385 Ucse 2L4, S7 Sis 
Ct. 14604, LS u.EG.2c 475 (1°97). There is, 
however, a well established exception in 
situations where a party has by his own ef- 
fort and e:pense createc cr preserved a fund 
which benefits others. Mills v. Electric 
Auto-Lite Company, 396 U.S. 375, 50 S.Ct. 


ny 


Svorague v. Ticonic Naticenal Bank, 307 U.S. 
T6959 Sie 701, ea L.nd. siss (1933); 
Trustees v. Graancuch, 105 U.S. 527, 26 L. 
Ed. L157 (1831); GJ Moore Feceral Practice 
q54.77(2] (24 ed. 1966). In such circun- 
stances, it would be unjust to recuira one 

arty to bear the entire expense which neces- 
Sazily results in a benefit to a large class 
of persons. (Emphasis susplied.) 


" And, in Themas v. Honevbrock tines, Inc., 428 F.2d 981, 995 
i (Sed Cix. ; 
i (3rd Cir. 1970), the Court wrote: 


? 


Trustees v. Greenouatl 

is the seminal case cent devel- 
opments are reviewe dze adams' opin- 
ion in Kahan v. Ro wes BOtH that 
ease anc Miils v. “ric Aute-Lite Co., 
396 U.S. 375... (1970 On waich Lt 
relies, indicate that the equitable rule. 
against saddling the active reoresentative © 
of a class with the entire expenses c= iegal 
efforts of benefit to all should not be ap- 
plied in a narrow technical manner. (Em- 
phasis supplied.) 1/ 


. 
Y 


As Judse Gibbons wrote in Fonevbrook Mines, Trustees 


-y. Greenouch is the seminal case, and it deserves full discusst: 


Trustees v. Greenouch reached the Supreme Court on 


appeal from an award of costs to Vese, a bondnolder, wnese efferts 


9 whether or not 
expenses, includin 
effect, establish 
and his eZferts alc 

he fund in questicn. 


: Consuming his full tire Sor a nericd of More than eleven 


" 
ihad undeniably benefitted « 


“ contributica, Mr. Justice Bradley 


The litigation was carriei cn with great 
viger and at much expense and, in fact, a 
large amount of the trust fund was secured 
and saved.... Vose, the complainant, bore 
the whole burden of this litigation, and 
advanced most of the expenses which were 
necessary for the purnose of rendering it 
effective and Successful. (At 529.) 


On the petiticen by Vose for reimbursement, the lower 


' court @ppcinted a master to take evidence on Vose's contribu- 


ee 3 
; *ton to the fund and his expenses, and made an awara to Vose. 
, OR appeal, the Supreme Court held: 


He [Vcse] may be said 20 have saved 
fund for the cestuis cue 

have Secured its Proper azo 

their use.... (H]e has expend 
amount of money for which no 

has been made, ner can Proper 


® 2 ® 


It is a general princisle 
trust estate must bear the expens 
administration. re is also estabili 
by sufficient authority, that whe 
many parties havin 
@ trust fund énse takes 
GS to save it fron destruc- 

restore it to the purseses of 
the trust, he ‘ts entitled to re-imbursament, 
either out of the fund itself, or by proser- 
tienal contribution fron those who accept 
the benefit of his efforts. (At. 532-533.) 


Pere eRe eenar mae ores nok 


YE opemge 


Although holding that vose was entitled to be 


' 


# bursed for the "cost se+ between solicitor ang client", Mr. 
« Justice Bradley was careful to warn that a cours cf equity must 


‘be cautious in awardin costs to an: arty, must aveia Serovin 
. P ¥ 


ree 
: excessive costs, ana noted that the allowance of exorbitan« 
costs to any petitioner can bring the juciciary ints disrepute: 


In the vast amouns of litisation which 
has arisen in this country upon railroad 
mortgages, where various Parties have inter- 
vened for the protecticn of their rights, 
and the fund has bee ; ed to the con- 
trol of the court MGC in the hands 


3 


or trust it has been the 
common egg yen as in the courts of 
the United States as in those of the States, 
to make fair and just allewances fcr expen- 
ses and counsel fees to the trustees, or 
other varties, promoting the Litigation and 
securing the dte id sae ioe of tie prop- 
erty to the trusts and c ges to which it 
was subject. Someti mo dcubt, 
lowances have Een : 


——wee _— - a = i > Li 

Tecal; and we would 7 Ear Crom evsxes— 

Sing our aporevsL Of suci Large allowances 

to trustees. receivers ana counse.: a5 nave 

Sometimes been mace. ana wnicn nave ustiy 

excitesc severe criticism : 


Still, a just respect for the eminent 
judges under whese direction many of these 
cases have been administered, would lead to 
the conclusion that allewances of this kind, 
if maé2 with mederation, and a jealcus ra- 
gara 2 fn2 rLsnts Of tucs2e wnc ace inceres— 
ted in th zuna, are not on tly acmissisie, 
But agresa5ie 2 te the princinles cf equity 
and justice. (Expr nasis supplied; at 536.) 


Central Railroad & Banking Co. v. Pettus, 113 


116 (1885), cited for the prspositian that it is prope 


= 


the attorney instead cf the litigant to seek a fee from 
is a complicated but piishable case. Eranch, Son 
' bondholders, engageé counsel to commence a suit in 
was successful, and from wnich many creditc be 
“Sons & Co. sued in their own behalf, "... as wall as for all 
ether creditors ... who should come in and makes themselves complai 
nants and contribute to the expenses of the suit.” (At 115.) 
The court stated the facts surrounding the gagement of counsel 


as follows: 


gaged their professional services to Branch, 
Sons & Co., ... it was undexstsod ky the lat- 
ter that their eeeeeey tors entered upon the 
preparaticn of the suit, in the belie that 
thev had the right to demand and would demanc 
such acditicnal compensation as was reascn- 
able, in raspect of unsecured creditcers who 
accepted the fruits of their labors by filing 
claims; ... Mr. Wacts, in his deposition, 
says thae on the occasion of his centract 

for a fee with Sranch, he 'Stata2d to him 
that the bill which we should file, althouch 
it should be in the name of hi ixa, would 
be for the benefit ct ail i 


[I]t is proven that when ... [counsel] en- E 


anc that we sheuld cha- 
with the expectation tha 
a large fee cut of the fu 
Court or conden, 

Phasis sur 


eal 


: Central RR, is quit 
pe 


1 dette “roa this case, Couns2l fer tha Ten Orary Class Rapre- 
sentatives coulé net have entered into a fee arrangement with 
t their retained clients on the understanding that they would 

receive a f2e from the Settlemen+s Pund, because it could not 


» have been assumed that this Court woule “ind that these suits 


| could be ‘properly maintained as class actions. Thus, instead 


Oe contracting for a “small fee," such as 5% as was contractad 
" for in Central Rup. Ccunsel for the 
ma Re 


‘ tracted for 253 ane 33 1/38 ef their lients' tTecavery to make 


. Certain thst their labors would ba ade 
| retained Clients. And as previously 4 


* will adequately rewarg him for kis labors. 

; Central 2.2. does not hold thae couns21 in any case 
can be awarded an Unreasonable, or "windfali" Girectly 
related te the valus of his Services. In reaffirming Trusteas 


. Ve Greenouch in Central R-R., the Susreme Court 
eeu) ph EE 
It is clear that, within the P 

announced in Trustaes V. Grsenoush, 
Sons & Co. and their Co-coms.ainants ars er- 
titled to be allowad, out of the Preperty 
thus Brousht unéer tie centrol of the court, 
for all expenses prsserly incurred in the 
Preparation and conduct ef the suit, inclu- 
Ging such Freasonabis astornevs’ fees as were 
fairly earned in eflecting the result indi- 
cated by the final Gecree. (At 124.) 


The lewer court in Central R.R, had avarded counsel 

10% of the fund, but the Supreme Court reduced th avard to 
5%, thus indicating its viaw of “reasonable.” In acdisicn, 
the Supreme Court noted that the Clients of tha attorneys had 
Made a secret compromise of the Claims at issue, 


to withheld fron their soli iters the fa £6 


until the Georgia Corporations coule buy o = all cther 


he Gbjectors ask from this Court 
Howaver, the fee sought by : the Temcovary Class Repre- 


; sentatives is so exce ssive neonscionable, and assessing 


4 s : 
i such fees ageins® recoupment of their 


! overcharges would be inecuita 
In City cf Weveka, Cxl. v. Banker, 117 
| Cir. 1941), in commenting on the principles laid down 
Ve Greencuch, Seracue, and other fun theory cases, Judge Murvah 
| carefully acted: 


The scwer of the court is able of abuse 
and shoulé bse exercised » ae eta and r2- 
garé to the rights of 1 nos. (At 841.) 


It would be a distertien of the fund theory ecctrine 


and an abuse af discretion to ignore the rights of the class 


members in this case by impressing on the class 2 esatingent 


. 


fee contract out of proportion to the fair value cf the legal 
services rendered to the class. Moreover, this would net achieve 


the pursese of the fund theory Gectrine, because it would not 


« 


relieve the burden of the litigants in this case for whose sole 
benefit the doctrine was judicially created. Hence, the fund 
theery dectrine dces not authcrize this Court to adept the aprroach 
usged by Counsel for the Tempcrazy Class Representa: ives, ané 


the dectrine does not lend suspert to his fee petiticn. 


e 


VI. 


AN HOURLY BASIS IS TSE PRIMARY FACTOR IN ANY 
EQUITASLE METHCD OF FIXING A FEE IN THIS Ca 
THE FEES SOCUGET ARE EXCESSIVe 
pointed out in the revised @raft of the Multidis- 
cueted abcve, i £ i is case, this 
Court should place the “amphasis on the 


and the effect of the allowance on the publi 


i reoutation of the courts." The draft goszS Gn to state t} 


‘in ne event" should @ class determined b 


: and their ccunsel. Moreover, in Trans 

; this Court stated: 

‘ A percentace fees gives undue weight to 

‘ the size of the tecovery .... [Where the 
recctvery is extraordinarily t-igh, it coula 
result:in an excessive award. (At 484.) 


Contingent fee arrangements are only prorer where 


~ an attcrney assumes a significant risk in taking on a lawsuit, 


’ Althouch Counsel may have assumed some minor 


* plaiatises' behalf, this risk was 

court had already Cetermined delendants 
incurred no risk on behalf ef the class 
for the Temporary Class Representativas 

been settled. Also, of course, when an attorney enters inte 

‘@ contingent fee contract, there are always risks inherent in 
the trial of a lawsuit, and trial is Siways time cons=ming. 
Eowaver, when he became Counsel for the Temsorary Class Represen- 
tatives, the cases having already been Settled, thera was no 
prossect of a trial. 

We respectfully submit that if Counsel for the Tempo- 
rary Class Representatives is eligible for a fee in this case, 
the only equitable way to cetermine the amount os the fee is 

- for the Court to hold an evidentiary hearing on the value to 
the Fund of the legal servicas performed. Hence, in reach 
Gecision en Ccunsel for the Temrorary Class Revresentative's 
fee request, the Cour+ must cetermine what a Knowledgeable client 
cculd reasonably be expected to pay Counsel for perfecting a 
settlement in which there was no risk involved. ir hourly 


rate must be the srimar: 


= 


In Plethine risxcures, 
W22 counsel, the Cour 
excessive.” (Slip Opinien at 24-25). Althouch 


Settlement Fund in that case was more than twice as large ($25 


. million) as the Fund here, the Court's fee award was about half 


= ($1.375 million). the fees seught here. Rather then 25% of the 
° fund, as scught here, the Court's — here constitu 
the Fund in ?lum>: + 
In determining th fees in Tran 
3, suDra, this Cours neted that "One of & 
in daternining a reasonas whether the slain- 
‘tiff had the benefit of a ezior . 
% (At 482.) Counsel dic 
‘Court quoted at length : factozs 
: Court in Hanover Shoe as relevant to the fee 
and then subsequently 
It seems to me that the major 
bearing on the fixing ef attorneys 
antitruet cases ara the complexity 
counsel. (At 484.) 
This record is devoid of any basis 
guccass to Counsel for the Texpcrary Class Represeni 
and the liability issue cannet be said to be at @ 
after the Supreme Court’s decision in the Grinnell 
Berger's affidavit submitted in supsert of his fee 
itself establishes that for all practical purposes these cases 
were "self-settling.” He states in Paragraph 193: 
(Clommencing on June titiocnes trav- 


elled to New York ona H c icns 


Timecces ase 


' 
"us 
ie) 
{ 


to attend four length: 
It was thesa Teetiags, 
telerhone calis one: Sor 
resulted in tha 
Court. (Em hasis “sup 


a 


1 


” 

& 

¢ 

. 

é 

vous 
fuer M oF cor 


anh) Morte 


Re! 
@ 


| Attendance at "our lengthy settlement meetings”"~-even 


“Certainly dses not justify 


t here, 


“ We Suggest that even if al} of the actorneys' 


rport sitdy *pended by Counsel for the Temporary Class 


' eatives in this ‘Us tiga tion were fairly recorded and dié 


* the Class, and using che libaral figure of $50 an hour fez junior 


” attorneys’ time, all this Court could hangs against the Sete? 


“Ment Fund for the 5424 


3% a Very reascn- 

‘able total of $208,500. 
Morecver, in Trans World 
. Stated: 

I would estimate that @ 'mix' rate of $75 

32° would ba Caarged by outstanding, ex>er- 

ienced lay firms in this city. (At 484.) 
applying that rate to the 2,35€ hours of actornays' time purper- 
Secly expended in the class' behalz would result in a fee of 
“$176,700. We submit that no greater fee award con ':- justizied 
‘Sate, ; . 

Even so, however, under + -ueo0ry doctrine here- 
tofore Giscussed, i: = -. this case had petiticned 
to have their reasonable expenses incurred in creating the Furd 
Charged to the Fund, under an application cf the fund theory dcc- 


trine, they woula have to den trate that they had substantially 


benefitted the Class. 


Bowever, we 
show that Counsel for the Temporaxy Cless Representatives 
buted little, if anything, to the exaaticon of che 
| Puna. This is made clear by the March 9 
"Troika" attornevs attached her 
¥ 


state that it was their woz 


' class. 


Although the position of 


“mot Counsel for the Temporary Representatives, 
advanced the interests of the here may be well 


= 
~— 


COUNS a 34 OE SPDPSSTNTATIVE: 


GAVE A DISABLING COMSLICT CP DVfERS ’, 
In addition to the unrea 
of fees sought by Counsel fer th 


are other equitable greuads 


anting the application of Counzel 


Yess Representatives 
nated the Committee which es whether cr 
was to be allcwed or was to be challangedc. 
purposes, Counsel for the Tempozary Class 
the "Committee". Yet, as Counsel for the 
tives, he had an cbligation to claimants wit! 
to make certain that precedures were establishec and adminis<tared 


which would ass": that doubtful or invalid claim. would not 


© ag Sie 


go unchallanged, y Eu the value cf valid cisins. 
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By DON MeDONCUCH 
and JERKOMY HEYRSELLD 
Of The Iaqarree Staif 

Declaring that David Liste 
ger has earned $185,0) in 
legal fees from Mriladelpia 
over the past two yeas, Cily 
Solicitar = Martin 
suid on Wednesday that he 
would seck {9 cancel all city’ 
contracts with the attorney. 

At the came gare Weinberk 

ke wontld set aa 
Chae 

Ayust 

Berger hes been 


doing, pid & coatnael, 


MEXUIBCT VD 


Wonders + 


R82 
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MUNTS FOR DEPUTY 

eye will start with a one- 
man division and 2 will begin 
Jool:ing; for a deputy to head 


: it,” Vuinbers added. Deputies 


earn about $24,008-a-year. 

Weinberg, said the new divi- 
sion was being established at 
the urging of Mayor Frank 
Rizzo. “The mayor and 1 both 
feel that these fees covld be 
coming into the city treasury 
and it would be a real service 
to the city. 

“yhis office should have 
control of antitrust suits, its 
good management,” the solici- 
tor said. 

HOLDS 4 CONTRACTS 

Berger is a former city sol- 
jcitor and unsuccessful Demo- 
cratic candicate for District 
Attorney. Over the past few 
days, The Inquirer has dis- 
closed that berger has at 
least four current contracts 
with the cily which were 
signed during the Tate acmin- 
istration. 

The pacts call for Berger to 
receive 25 percent of any sct- 
tlements received in price-fix- . 
ing, suits. 

One of the four contracts 
would give him 62.5 million 
from the sctilcment of an ac- 
tion against four burglar 
alarm companies. Philadel- 


* phia is one of several thot 


sand claimants in this case, 
thus the city’s share of the fee 
is substantially less then $25 
million. 

Weinberg gave the following 
breakdawn of the Berger fers 
(25 percent of whit the city 
Got): 

$13,490 from the 1970 set- 
tlement of two cases invelving 

rass pipe firms; the city gat 
$43,800. 

—$2,698 from the 1970 ectile- 
ment of a price-fixi 
against library 
tors; the city got $8, 

—$5,691 from the settlement 
of a 1970 case against basing 


* supply firms; the city got 


$17,073. 

$1,054 from the 1971 settle 
ments of two cuses involving 
brass tubing; the city got 
$3,209. 
$51,098 from the 1871 settle 
ment of a chacrete pipe Case, 
the city pot $183,288, 

=<Sis3 from the setitement 
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SHSHGS58 from the 1b sete 
tlement with a number of 
phir weutical fis the 
City poi Sa5h sve, 


—~ 


sy 


= 
das 


4 
A 
4 
a 
a 


a 
eG 
i 


PARKER, CUATIN 
530 FIM AVENUL 


x AT PaAmeEN 
POMVer of Cr abun 
denier Uo rLaT fay 
PIGERT O GLOVER 
MONADE CHsmIn 
aca ey BLE 
INVIMG & MCHC LO 
MevinG ROSCHIWEIG 
BLvers oe DEC 
MC AMAN GORULONM 


sours wm sACOCTON 
2OuM ¢ yay 

MEMBCRT © POTFOALE 
tteveun bovine 
watevin we rece Lee 
Lewes city cre 
COnecO mw Lovee 

ORO gs Filme 

warn ABHEMOWITE 


&CO PILLAR 

AMOS ALTER 
WONMAM C. UENSLEY 
APE T Be HEC HAR Tm 
Banay J UMETT 

STP OIEM B UCLMAN 
Lon $.FICLO 

RAW RENCE O.FIZHER 
SOI Ww TLATTAU 
BEML IH & OLLO 
MIC HAND L.CUTMarT 


bavid a cere 4 
wi male & EI eTLINS 
wPowane 2 ECE 
TA SAUNS Jo MALIN 
ST Oa we REVO 
PCTEM pe Maree Cts 
REDCHT mw Lee 
CLAnseG ee MERY 
+ ME MAEE J Ome? 
Pomc. Lemar 
merce may THM 
BUCHHEN F RARM IN ie Par) pitt ol 
MVHON &. RABLAN orate 
FREOAIC AFA CINOENS 


we UDLOSaT 
mamtinn PERSE 


AND F 


NEW YORK, N. ¥. 10036 


Nd 
LATTAU 


TELEPHONE 
©6066-7700 
ARCA COUt az 


— one 


Caeie acceates 


LAWPARA 


March 9, 1972 


TO ALL COUNSSL FOR SUBSCRIRER-PLAINTIF "TS 


IN WHE CENTRAL STATION PROTECTION CAS3S : 


Gentlemens: 


Ags you Ano, 
255 of the fund made ava raileble in the 
by the attorneys 
the firm of David 


Rerger, P.A. 


Since the middle of 1969, 
Liebman Bale a ’ 
bg tot sho. & Manges, has been acting 
nm behair of os subscribers. Our error 
pean" for subseriber-plaintiffs have 
of the class action picintizfs. Our ac 


an application for a fee in the 
class action has 
of record for the pleinvifis 
The, tote. 
is $2,500,000 pased upon the agreed settlement 


a “Groin”, 
cea sha & Perlm2 n, aster. 


amount of 
been made 

in the cless actLon-~ 
amount ef the fee soughe 
of $10,000,009. 


PD e& 


", consisting of 


Chapin and Flattau ¢ and 
by direction of the Court 
+s and those of other 
aneluded acting en venal? 
tivities consisted of exten- 


sive sunstantive yoris and considerable adninistravive tivity wita 
_ regora to the pending litigation. It is our view that the class 
ections were materially advanced by these activities. 

In this light, the three firms constituting the "Troi is 
have decided it would be appropriate to seek an allowanee from the 
Court of part of the sun evarded ag counsel fee in the cl2ss action. 
As part of that applicats on, it is our intention to indicate that 
we believe the ree PEGE stEc—255 ar tne settlement--exececs pep pes! 


compen: 


foxeke) 


to adequevely 
Tia. Tn. thas 
appracimtely 2? 

apuconminre 6 
mas David 
5 THEM Of 


GAMOUNC noee sary 
generated the class 
to seck on allowances of 
Court determines to be 
tHE te ALL Lomencag-o 
wiht +c 


nection, 


sce the attorneys who have 


we presently propore 
3e, of the amount which the 
‘ounsel fee. He anticipace 
ror's firma in this rerard 
our Jmtention and review 2 


proposed “course of action thom viior to the making of eny 
applicctions to the Counc. “ose seo adeing, we Ceenad it appropriate 
to edviice all pee sbbOrncys end invite any sugees 
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: PANTER, 
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sae Vengueake 
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CHAPIN AND PIATTAU 


J VRID, GOTSHAL & MANGUS 


AR7 


EXHIBIT C 


| 
| 


eee tee 


AFFIDAVIT OF SERVICE BY MALL 
a 


I hereby certify that this 12th day of May, ‘1972 
I served the Objections of Bay Fair Shopping Center, Friends- | 
wood Development Company, Garden State Plaza Corp., Humble 
Oil & Refining Company, International Lubricant Corporation 
and shell Oil Company to all Applications for Counsel Fees 
and Costs, and a Notice of Intention to Appear, pursuant to 
numbe red paragraph Giok this Court's Legal Notice on David 
Berger, 1622 Locust Street, Philadelphia, pennsylvania 19103 
and Allen S. Joslyn, Cahill, Gordon, Sonnett, Reindel & Ohl, 
80 Pine Street, New york, New York 10005, by depositing the 
Paice with postage thereon fully prepaid, in the United States 


‘ties in Washington, D. C. 


Ll Need Ae — 
CG. oseft Kips 


Howrey, Simon, Baker & Murchison 
1707 H Street, N. W. 
Washington, D. C. 20006 


i Subscribed and sworn to 
» before me this 12th day 
of May, 1972 


|, Notayy Public, District 
of Columbia 
i 


i My Commission expircs: 
I 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


68 civ. 4026 


CITY OF DETROIT, et al. 


@e e@ 00 06 28 


GRINNELL CORPORATION, et al. 


68 cIV. 4028 


MANHATTAN-WARD, INC., et al. 
Z 4 (E.D. Pa. civ. 68-1489) 
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GRINNELL CORPORATION, et al. 


1225 VINE STREET BUILDING, : 68 civ. 4027 
INC,, et al. (E.D. Pa. Civ. 68-1479) | 
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GRINNELL CORPORATION, et al. 


REPLY AFFIDAVIT 
TO 
APPLICATION OF WALD, HARKRADER & ROSS 
FOR APPORTIONMENT OF COUNSEL FEES 
STATE OF NEW YORK) 


COUNTY OF NEW YORK ) 
HERBERT ROBINSON, being duly sworn, deposes and says: 


Le Supplementing my affidavi’ 72f May 8, 1972, sub- 
mitted together with the affidavits of A. Paul Victor, M. Wade 
Kimsey, and Alvin M. Stein, in support of the Troika's applica- 
tion to limit counsel fees and award at least 25% of whatever 
counsel fees are awarded to the Troika, I regretfully submit this 


short affidavit in reply to the affidavit of Joel E. Hoffman, Esq 


dated May » 1972. 


Ze His affidavit generally admits the meaningful 


contribution made by the Troika to the creation of the settlement 


ass 


fund herein, as is further evidenced. by the affidavit of 
Nathaniel Whitehorn, datec May 12, 1972, in which it is stated 
that "it would be most inequitable if a reasonable portion 
thereof" (i.e., of counsel fees awarded) "were not awarded to | 
the Troika" (page 7), and the conclusion that "the application 


of the Troika for a portion of the fees awarded is meritorious" 


(page 8). 


3. The firm of Wald, Harkrader & Ross (of which Joel 
E. Hoffman, Esq. is a member) represented a competitor plaintiff 
(Hoffman Affidavit, 72) and, on information and belief, said 
plaintiff's action was settled (id. 913) and, presumably, compen- 


sation was received for the services rendered. 


hk. «=I am not deprecating the efforts of Mr. Hoffman 
and his firm, but it is misleading to give the impression that | 
what was done with respect to the statute of limitations was i 
anything but a tremendous team effort coordinated basically by | 
the Troika. In fact, in my own office alone there is a large 
amount of independent and original legal research, drafts, 
coordination of drafts, citations, Shepardizations, questions, 
comments and other documents pertaining to the statute of limi- 
tations problem. I know that the, same is true of the other mem- 
bers of the Troika. In addition, the only affidavit submitted 
4n behalf of the plaintiffs in opposition to the motion of the 
defendants for partial summary judgment based on the statute of 
limitations was my affidavit sworn to August l, 1969, and preper 
by me, with subsequent modifications by the Troika. Attached to, 
it were Exhibits A through E, and that affidavit represented 


the result of a very substantial amount of time in preparation. 
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Indeed, it constituted the bulk of the record on appeal to the 
United States Circuit Court of Appeals. 


5. In essence, the "“Proika''s most meaningful con- 
tributions were not only in the statute of limitations proceed- 
ings (as to which the Wald, Harkrader & Ross application admits 
it "did not directly participate 4n the preparation of the brief 
in opposition to defendants! certiorari petition" before the 
Supreme Court as it had already settled its cases {Hoffman 
Affidavit, {13}), but also in other activities and efforts, 4s 
more specifically detailed in the affidavits of A. Paul Victor, 
Herbert Robinson, M. Wade Kimsey, Alvin M. Stein, and Nathaniel 
Whitehorn. 


WHEREFORE, it is respectfully suomitted that the Troika 


be allocated at lcast 25% of whatever amount is awarded as coun- 


Yl) LLL 


sel fees. 


Herbert bert Robinson 


Sworn to before me this 


17th day of May, 1972. 


) ; Af ee : ; 
Zilltin iat amen 
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SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, et al. 68 cIv. 4026 
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68 civ. 4028 
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GRINNELL CORPORATION, et al. 


1225 VINE STREET BUILDING, INC.; 


et al. 68 cIv. 4027 
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GRINNELL CORPORATION, et al. 
AFFIDAVIT_OF SERVICE BY MAIL 


STATE OF NEW YORK 
COUNTY OF NEW YORK ) SS. 


LILLIAN YAMPOLE, being duly sworn, deposes and says 
- not a party to this action, is over 18 years of age and res 
78th Street, Jackson Heights, N.Y. 11372. 


on May 18, 1972, she served the within Affidavit upon the follow- 


dng named attorneys and the Clerk of this Court at the respective ad- 
dresses design by depositing a true copy of 


the same enciose ressed wrepper, in & post 
office depository U ustody, of the United State 


Post Office within the State of New York: 

P.A., 1622 Locust street, Philadelphia, Pa. 19193. : 
1320 iinetcenth street MW ,WashingtonDc2003t 
Esqs., 299 Park Avenue, 


that she is 
ides at 34-20 


David Berger, 
Wald, Hardrader & ROSS, ESqSes 
Olwine, Connelly, chase, O'Donnell & Weyher, 
New York, N.Y. LOOLT. 
Kelley, Drye, Warren, Clark, Carr & Ellis, EsqsSe,» 350 Park Avenue, 
New York, N.Y. 19022. 
Cahill Gordon, Sonnett, Rendel & Ohl, EsqSes 80 Pine Street, New York, 


N.Y. 10005- 

White & Case, EsaSe, 14 Wall Street, New York, N.Y. 316905. 

John Livingston, Esase, Clerk, United States District Court, southern 
District of lew York, P.0.BOx 1000, Wall Street Station, 
New York, N.Y. 10005. 
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GRINNELL CORPORATION, et al 


1225 VINE STREET BUILDING, INC. 
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GRINSELL CORFORS: SOEs 


STATE OF NEW yorRK ;: 


COUNTY OF NEW YORK :. 


DAVID qT. SHAPIRO, being duly sworn, 


2 ae 


& Galligan, 


et al v. American District Toleyranh Corporation, et al. 
et al Smerican District Toleyrar poration, et al 


Civ. 2789 (spxy 1968). 
2. 
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°68 Civ. 


66 Civ. 4026 


(B.D. Pa. Civ. 68-1478) 


4028" 
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(E.D. Pa. Civ. 68-1489) - 


68°Civ. 4027. 


(E.D. Pa., Civ. 68-1479) . 


= 


deposes and says: 


£ am a@ member of the firm of Dickstein, Shapiro 


attorneys for plainti#és in Damon Alarm Corporation, 
‘ s 


68° Civ. 


In Damon Alarm, we settled the claims of 36 competi- 


tor plaintiffs (25 of whom were or had been engaged in central 


Station operations on or prior to November 31, 1968) for the sum 


of approximately $6.6 million. 


Summated in January 1971. 


This settlement was finally con- 


3. Despite the fact that many of the competitor 
Plaintiffs we represented were small companies and 11 of 


them had never engaged in central ‘station op 


erations, we 
were able 


to achieve a Settlement satisfactory to all our 
Clients because our analysis of what defendants were doing 


in the market convinced us and defendants! 


counsel that: in 
the so-called “non- 


~ 


competitive” cities, i.e., cities where 
one or more of tHe Cutalitaeek tad no competition from Plain-~ 
“ tifts or other central station operators, defendants were 

charging subscribers a “normal” 


——s 


but “competitive” rate, 
titive" 


whereas in “compe cities defendants were Charging 
Sut-throat compétitive rates in an attempt to fore 


e 


out of business. 


ndants, 
4." Based on the foregoing, 
the only Plaintiffs who ac 


from Cefendants' 


it was and still is my 
view that 


tually suffered Gamages 
antitrust violations 


were defendants’ competi- 


tors and that, in the so-called "competitive" 


cities, subscribers 
enjoyed lower Pp 


tices as a by-product of defen 


dants' attempts to 
force their competitors out of 
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business. 


a Ls/ DAVID I, SEAPTIRO 
' David I. Shaniro 
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\CITY OF DETROIT, et al. 
: 68 Civ. 4026 

} v. (E.D. PA. Civ. 
\, 68-1478) 
'GRINNELL CORPORATION, et al. 


MANHATTAN-WARD , et al. 


68 Civ. 4028 
v. (E.D. PA. Civ. 
68-1489) 
‘noes CORPORATION, et al. 

| 

‘ : 

11225 VINE STREET BUILDING, INC., 


68 Civ. 4027 

| : (E.D. PA. Civ. 
{i 68-1479) 
IGRINNELL CORPORATION, et al. 


Please enter our appearance as attorneys for 
lcounsel David Berger, Esquire and David Berger, P.A., 
Attorneys at Law, counsel for the class representatives in 


each of the three above-captioned class actions. 
| 


‘Dated: New York, N.Y. 
a 


May 23, 1972 LORD, DAY & LORD 


| 
\ 
| 
i 
\ 
f 
i 
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| By fn ctl Lheinsemsedd 


Herbert Brownell 
A Member of the Firm 


Splvack 
A Member of the Firm 


P.O. Address 
Ross %. Malone, Esq. 25 Broadway 
767 Piltin Avenue % New Yorn, Wew 
New York, New York 10022 
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_ PETITIONER'S REPLY MEMORANDUM IN SUPPORT 
OF HIS REQUEST FOR ATTORNEYS ' FEES AND 7 
a CONTRA OBJECTIONS ‘THERETO 
David Berger, Esquire, and David Berger, P.A. 
0 ("Petitioner") file this reply memoranduin in support of their 
s original petition for an award of attorney's fees and contra 


objections thereto. 


Including those claimants who are objecting to the 


settlement, a total of approximately 160 claimants (represent- 


ing 1.1% of all claimants) have filed chiectisns to Petitioner's 


ie 
e 
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i 
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request for an award of counsel fees. It is significant that 


the m:st vociferous objectors are: 


(a) Attorneys (representing approximately 60 claim- 
ants) who themselves are seeking substantial 
fees by asserting claims to a share in the 
award of Petitiorer's fees; and 
Antitrust defendants who have filed claims in 
these cases and have adopted these actions as 
a forum in which to attack antitrust enforcers 
and particularly the class action under Rule 
23, F.R.C.P.- This category includes the follow- 
ing Claimants: General Motors Corporation, 
Ford Motor Company, Humble O11 Company; Shell 


Oil Company, and American Cyanamid Company. 


With respect to the remaining objectors, Petitioner relics on 
the initial papers in support.of his request for fees. As to 


the objectors in categories (a) and (b), this reply is respect- 


fully submitted. 


I. 
RESPONSE OF COUNSEL FOR CLASS REPRESENTATIVES 


TO APPLICATION BY "PROIKA" FOR 
A SHARE OF COUNSEL FLES 


BACKGROUND 


Counsel for class representatives (hereinafter 
"petitioner") filed its three nationwide class action suits 


in this litiga detrict Court for 
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the Eastern District of Pennsylvania. AS a result of a rul- 


ing by the Judicial Panel on Multidistrict Litigation, 


Petitioner's cases were transferred to this Court for coordi- 


nated pretrial proceedings. Upon consolidation, this ‘Court. 


properly adopted the recommendations of the Manual for Complex 


and Multidistrict Litigation, particularly Section 1.9, which 


‘provides for the appointment of liaison counsel: 


"1.9 Liaison Counsel 


When there are several parties on one or 
both sides of the case represented by differ- 
ent counsel, the court is confronted with a 
problem in communicating with counsel and in 
securing responscs from counsel on procedural 
questions. If these circumstances appcar at 
the preliminary pretrial conference, the court 
should consider requesting counsel for the par~ 
ties on each side to select one or more of their 
number as liaison counsel. If such counsel is 
selected he may be authorized by stipulation to 
receive noticcs on behalf of all counsel, to act 
as their spokesman at pretrial conferences, and 
should have the responsibility for calling meet- 
ings of counsel. These meetings may be for the 
purpose of agreeing upon responses to questions 
and suggestions of the court and for the purpose 
of initiating proposals, suggestions, proposed 
orders, proposed schedules, joint briefs and 
joint schedules during the pretrial proceedings, 
among other things.” , 


Pursuant thereto, the court appointed three law firms 
within the Southern District of New York to act as liaison coun- 
sel on behalf of all subscriber plaintiffs, these firms being 
Parker, Chapin and Flattau; Licbman, Eulau, Robinson & Perlman; 
and Weil, Gotshal & Manges. (Hercinafter "Troika"). These 
firms, independent of each other, commenced more than tcn 

sa 


actions in this litigation, none of which was brought a 


class action, and were specifically retained as local counsel 


in two other cases. None of the Troika was rittained as local 


counsel by Petitioner. 


The clients represented by the Troika in their inde- 
pendent cases include Allied Stores, City Stores, W.T. Grant 
Stores, Spartan Industries, Interstate Department Stores, and 
J.C. Penney Co., almost all of whom have substantial transac- 


tions with defendants. 


Throughout the pretrial proceedings in this multi- 
district litigation, the Troika had never demanded nor even 
suggested that they would request as a fee a percentage of 
any recovery obtained in these class actions. Indeed if they 
had made such a request, their relationship with these class 
actions would have been clarified, that is, Petitioner would 
have specifically informed the Troika that Petitioner and only 
Petitioner represented the class actions, that Petitioner did 
not look to the Troika as counsel in the class action, and 
that Petitioner would not agree to any gratuitous fee being 
awarded to the Troika from a class action recovery. All of 
Petitioner's actions in this litigation have been consistent 
with and support the conclusion that Petitioner and Petitioner 
alone undertook and did represent the class representatives 
and the absent class members in this litigation. 

It is solely in the posture of liaison counsel that 


the Troika now makes a demand for a share in any fees to be 
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awarded by this Court in the event the proposed settlement is 


approved. 
’ SUMMARY OF ARGUMENT 
Petitioner opposes any award of attorneys' fees to 


the Troika from any recovery in these national class actions 


for the following reasons: 
i. It was duc solely to Petitioner's foresight and 
expertise that these actions were filed and prosecuted as 


class actions, thus enabling over 14,000 claimants who other- 


wise would be barred from recovery to recover. 


e 


2. At all times, Petitioner has been the sole 


counsel representing the class representatives and absent 


class members. At no time has the Troika represented the 


class actions. 


3. Petitioner has never had any agreement with 


Petitioner has 


1 


the Troika to pay the Troika attorneys fees. 
agreed to and in fact has reimbursed the Troika on a pro rata 


basis for out-of-pocket expenses common to all actions, such 


expenses relating principally to photocopying and printing of 


joint briefs. 


4. _ The Troika represents its own clients in inde- 


pendent non-class actions. Its own clients have substantial 


tcansactions with the defendants. Whatever the Troika did 


ron behalf of 


substantively in this litigation, it did solely 


its own clients. The existence of these three national class 
actions has not caused the Troika to do any more legal work 
than it would have done absent these class actions. Moreover, 
Petitioner always acted to protect the interests of its own 


clients and the absent class members it represents. 


4:~ The Troika was hostile to the class actions in 


that the Troika believed that these class actions conflicted 


with the interests of the Troika's clients and was a "stumbling 
block" to the progress of chose cases. Indeed a letter (dated 
September 17, 1971) from a member of the Troika to all counsel 
for subscriber plaintiffs stated: "...It would appear certain 
that the class action settlements remove a considerable stum-~ 
bling biock to the possibility of disposition of our own respec~ 
tive cases upon satisfactory terms. ..." [Emphasis added]. And 
in open court, Mr. Brett, a member of the "Troika", advised the 
Court that the class actions "are a very limited application in 
terms of concern among the subscriber plaintiffs...." (Hearing 
of June 17, 1969, Transcript at p.47). Indeed, individual sub- 
scriber-plaintiffs felt that it was in their interests to have 


the defendants "defeat" the class actions. 


5. As the nedtke admits, the Troika had absolutely 
nothing to do with and contributed nothing and took no part in 
the establishment of the class actions, the negotiation of the 
settlement and the administration of the class action and the 


settlement. 


6. The Troika relied upon Petitioner to sustain 


398 
. -6- 


these class actions for those clients represented by the Troika 


for whom the Troika failed to bring suit. Only by these class 


actions would such claims remain.viable. They otherwise would 


be barred by the statute of limitations. 


7. . The Troika is being paid a fee by the clients 


they represent in their independent actions. Moreover, they 


may be receiving a fee from those claimants for whom they have 


entered an appearance in these class actions, a fee they other- 


wise would not receive. Hence, to grant this request would be 


to allow them double fees for their services. 
ARGUMENT 


A. PETITIONER AND ONLY PETITIONER WAS 
RESPONSIBLE FOR THE FILING, THE PRO-= 
SECUTION AND THE SETTLEMENT OF THESE 
CLASS ACTIONS, AND ONLY PETITIONER 
IS ENTITLED TO AN AWARD OF AN ALTOR- 
NEY'S FEE FROM THE SETTLEMENT FUND. 


In their avarice to share in any fee awarded from 


the recovery on behalf of the three national classes, the 


Troika has attempted to depict Petitioner as hanging on the 


proverbial coattails of the Troika and then at the appropriate 


time, stepping in and simply settling the class actions for 
the substantial sum of $10,000,000. Nothing could be farther 
from the truth. To the contrary, Petitioner protected the 


interests of absent class members by timely filing these three 


broad class actions and by diligently preparing and prosecuting 


these actions on behalf of the classes. At no time has Peti- 


tioner looked to other counsel, including the T 
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legal services other than in a cooperative spirit that usually 


accompanies multidistrict coordinated litigation. 


The fulcrum for the Troika's fee application is the 
opposition of plaintiffs to defendants! motion for partial 
summary judgment based upon the statute of limitations. In 

Petitioner's original papers in support of its fee application, 
Petitioner describes the role it played in defeating the sum- 
mary judgment motion. Petitioner reiterates that position 
herein and submits concurrently herewith an Affidavi: of David 
Berger, Esquire in opposition to the application of the Troika 
(hereinafter "Berger Affidavit No. 2). With siueeck to that. 


important issuc, Petitioner's contribution was as follows: 


Ls In the District Court, Petitioner prepared the 
initial draft of that portion of the brief arguing that the 
statute of limitations was tolled at least until July 11, 1968 
(one year after the final judgment in the Government action was 
entered). (Berger Aff. No. 2, y3(a), Appendix C-1 to C-3). 
Among all counsel for all plaintiffs, it was Petitioner alone 
who insisted and persisted that the argument must be made that 
sections $(a) and 5(b) of the Clayton Act are construcd and 
applied independently of each other so that even though a deci- 
sion and findings are made in a government case prior to the 
entry of final judgment, which decision and findings may be used 
as prima facie evidence under §5(a), the statute of limitations 
continues to toll for one year after the final judgment is 


entercd. The Troika opposed this position in that it thought 
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it would prejudice an argument they would make later in the case 
regarding the application of es(a). It is important to note 


isions of this Court and the Court of Appeals adopt- 


that the dec 


ed as their keystone this argument posited by Petitioner. This 


position was clearly pointed out in Petitioner's draft of the 


brief and later in Petitioner's letter of February 25, 1970 


setting forth Petitioner's comments relating to the draft of 


the brief to be filed in the Court of Appeals .*/ (A copy of 


the letter is attached as Appendix "c-5" to Berger AfE. No. 2. 


2. Petitioner worked with the Troika in preparing 


the Response to the Court of Appeals contra allowing an inter- 


locutory appeal under 96 U.8.C. §1292(5) « 


3. In addition to what is set forth in paragraph 


1 hereinabove, Petitioner worked with other counsel for plain- 


tiff on the final version of the Appellee's brief submitted to 
the Court of Appeals. Petitioners attended every drafting 


session of such brief, all of which sessions were held in 


New York. 


The Troika, in their affidavits, make a stunning 


ement of fact with respect to the argument in the 


Court of Appeals. Although it is truce that the Troika did 


misstat 


not wish Petitioner or anyone other than Mr. Hoffman (counsel 


Pe Gee en ana 
be The draft of the b -jef in the Court of 
pared by hr. Hoffman, counsel for a competitor plaint 

and not by any member of the Troika. 


Appeals was prem 
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for competitor plaintiffs) ie argue, David Berger well before 
the argument date, informed both the Court and all counsel 
that he would present argument on behalf of the National class- 
es. Indeed, in a letter dated March 12, 1970 (the Court of 
Appeals argument was scheduled for March 26) to all subscriber 
plaintiffs' counsel, a membcr of the Troika (A. Paul Victor) 
stated that Petitioner “has requested permission from the Court 
to argue the case on behalf of his own clients." (Appendix 
"c-7" to Berger Aff. No. 2). Hence, at least two weeks before 
the Court of Appeals argument, Mr. Victor advised all other 
counsel for plaintiffs that me. Berger would argue in the Court 
of Appeals on behalf of the national classes. Mr. Berger in 
fact argued in the Court of Appeals and responded to keen ques~- 


tioning, particularly by then Chief Judge Lumbard. 


4. Petitioner likewise took an active part in the 
preparation and drafting of the Answer to defendants’ Petition 
for Writ of Certiorari. Prior to its preparation, Petitioner 
submitted to Mr. Victor a nine page letter suggesting how the 
Petition for Certiorari should be answered. Thereafter, Peti- 


tioner joined in drafting sessions of the Answer. 


In light of the foregoing, it is irresponsible, as 
well as completely inaccurate, for the Troika to take credit 
for the successful opposition to defendants’ applications re- 
lating to the statute of limitations (Troika Memorandum, p.31) 
and to characterize the role of the Troika as "the laboring oar" 


and the roie of Petitioner as minor. Moreover Mr. Robinson's 
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averment that “virtually all of the analyses, research and 


drafting in connection with the brief in opposition to defen- 
dants' petition for certiorari to the United States Supreme 
Court was done by the Troika" (Robinson Affidavit, q7, p.8) is 
an example of the Troika's reckless disregard for the facts. As 
set forth hereinabove, Petitioner's contribution to the defeat 
of the summary judgment motion was not only substantial, but 
critical. 

‘It is perfectly clear from the papers filed by the 
Troika that anytime Petitioner took independent action to 
insure protection of the members of the classes, the Troika 
characterized that action as needless or distressing. One 
example is Petitioner's participation in the Court of Appeals. 
Another example is Petitioner's response to APA's motion to 
dismiss. The Troika belatedly berates Petitioner for filing 
papers which Petitioner deemed necessary in order to defeat 
a motion to dismiss. Indced,. the Court's decision reflected 


the very position advanced by Petitioner. 


From the ve these national class actions were trans~ 
ferred to this Court, Petitioner's position has been that 
Petitioner and no one else was counsel for plaintiffs in these 
national class actions. “Indeed in a letter dated November 5, 
1968, Petitioner expressly advised a member of the Troika that 
he wished that his name "be added to the Steering Committce for 
the Subscribers." Moreover, upon receipt of a letter (November 
10, 1970) from a member of the Troika advising Petitioner that 


“a meeting of lead counsel was held last week...", Petitioner 
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wrote a strong letter (November 16, 1970) of protest that 


The letter 


Petitioner was not given notice of the meeting. 


stated in Part: 


"TJ was greatly disturbed and annoyed to learn 

from your letter of November 10, 1970 that a meet-~ 

ing of “lead counsel" had been held concerning the 

future progress of these actions and that our off- 

ice was not apprised of such meeting. As you know, 
‘ we have participated in every phase of this litiga- i 

tion, have attended and contributed to all similar 

‘past meetings, and have contributed heavily to the 

matters completed to date. Without regard to any i 

nominclature as to "lead counsel", we have always : 

taken an active role in all antitrust litigation in a 

which we participate, especially where our clients, “ 

as here, are representative of national classes. I 

was surprised at your omission to notify us and 

hope that it was inadvertent. With respect to future 


meetings, I anticipate that we will be notified." 


Indeed, Petitioner's every action in this litigation has con- 


firmed his independence of representation in the national class 
actions. Petitioner's vigorous activity on behalf of the 
national class actions was essential; particularly since the 
Troika regarded the class actions as a "considerable stumbling 


block" and of “limited application in terms of concern among 


the subscriber-plaintiffs." Petitiones’s sole concern with 


the interest of the national classes is in sharp contrast' with 


the diametrically opposed interests of the individual subscrib- 


er-plaintiffs in whose belief a decision in favor of the 
defendants in the class actions would be in the interests of 


the individual subscriber-plaintiffs. (Berger Aff. No. 2 46, 


p.7) e 


Aside from the foregoing actions taken by Petitioner 


in furthering the prosecution and successful conclusion of these 
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three national class actions, ti.’ records clearly show that 


Petitioner did the following: 


(1) Prepared, filed, prosecuted and brought to a 


successful conclusion three national class actions; 


(2) Prepared the initial Rule 34 Request for Produc- 


tion of Documents (Berger Aff. No. 2, 12); 


(3) Whenever any joint papers were to be submitted, 


Petitioner actively participated in their preparation; 


(4) Attended and participated in every meeting of 


counsel, with one or two minor exceptions; 


(5) Wrote a rescarch memorandum on behalf of all 


plaintiffs' counsel, including the Troika; 


(6) Did not rely at any time on the work of other 
plaintiffs' counsel, including the Troika. The only excep- 
tion to this is the ministerial work performed hy the Troika 
as liaison counsel, for which the Troika originally volun- 


teered. 


B. THE TROIKA HAS MERELY REPRUSENTED ITs 
OWN CLIENTS AND, IN DOING SO, OPPOSID 
THE NATIONAL CLASS ACTIONS; ACCORDINGLY, 
IT IS NOT ENTITLED TO ANY FEE AWARDED 
FROM A SETYLEMENT OF THE NATIONAL CLASS 
ACTIONS. 
In contrast to what Petitioners have performed and 
accomplished on behalf of three national classes, the Troika 


(believing the climination of the class actions to be favorable 
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to the individual subscriber-plaintiffs) has performed no work 
that it was not obligated to perform in the representation of 
its own substantial clients -- with, of ieuene the exception 
of the administration work as liaison counsel. see 415 of 
Affidavit of Joel E. Hoffman, Esq., counsel for competitor 
plaintiffs). Stated in other terms, the pendency of these 
class actions caused the Troika to do no more work than it 


otherwise had to do in representing its own clicnts. 


In a recent decision in the plumbing fixture antitrust 


dy Bros, Builders, Inc. of Phila. 


cases, Lindy Bros. Builders, Inc. of Phila. .v. American 
Radiator & Standard Santiary Corporation, C.A. 41774 SC (C.D. 
Pa., Opinion dated April 28, 1972), Judge Harvey denied appli- 
cations identical to those made herein by the Troika. In 
plumbing fixtures counsel for plaintiffs who were not class 
representatives, but who had brought separate actions on behalf 
of their own clients, applied for a fee to be awarded from the 
class action settlement. The basis for their application was 
that although they did not represent the class, their partici- 
pation in the multidistrict litigation contributed to the class 
acticn settlement. Moreover, all their clients were sharing in 
the class action Settlement Fund. The Court denied the appli- 
cation of the non-class action counsel, concluding: 
"  .[I]t is not disputed that petitioners 

Kohn and Berger provided the leadership for the 

class from beginning to end. Whatever contri- 

bution others made to the creation of the fund 

was minor when compared to that of Messrs. Kohn 


and Berger. AS discussed more fully hereinbe- 
low, each such petitioning attorney has been 


- adequately compensated by fees to be paid him 
by his clients, oF for other reasons is not en~ 
titled to an award from the Court." (Slip 


Opinion, at p.29) 
In the case at bar, the Troika unquestionably repre- 


sents large corporate clients with substantial transactions 


with the defendants. Although the Troika has not disclosed 


rangements with these clients, it is clear that 


ourly rate for their representa- 


its fee ar 


they are receiving either an h 
Moreover, 


tion or are retained on a contingent fee basis. 


members of the Troika have entered their appearance in the 


class action on behalf of approximately 55 claimants who have 


responded to the class action notice by filing statements of 


claim. Again they have not informed the Court of theix fee 


arrangements with such claimants. Accordingly, the members 


of the Troika already have or will receive substantial fees 


from their clients who have brought independene suits and un- 


doubtedly as well from their clients who have filed claims in 


these class actions. 


The Troika admits, as indeed it must, that it did 


not participate in any way whatsocvcr in the class action as~ 
pects of this litigation nor in the settlement discussions and 
negotiations which resulted in the proposed settlement. Nor 

have they participated in any way in the conduct of the class 


action litigation, including the administration of claims. 


Theix sole claim for a fee rests on the fact that they are 


liaison counsel, not lead counsel as thcy sugyest, and that 


they cooperated with other counsel, including Petiticener, in 


certain joint procecdings. 
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. The Troika, aside from voluntarily assuming the role 


on counsel -- it was proper for them to do so since 


in the Southern District of New York 


of liais 


they are all located with 


formed no acts in this litigation except for the 


The mere fact that some 


--have per 


benefit of their private clients. 


preparation of this case was done in cooperation with other 
counsel does not entitle them to a foe from other counsel's 


It would be more logical to argue that Petitioner is 


cases. 
ery obtained jin the Troika's 


entitled to a fee from any recov 


independent cases, since the Troika candidly concedes the 


settlement of the class actions has advaneed the Troika's inde- 


the possibility of a favorable disposition. 


pendent cases to 


e best light, the Troika's application can 


ry 


Even in th 


be deemed only to be an “after-thought", an attempt to glean 
an attorneys' fee from three class actions commenced, prosecuted 


ana successfully concluded not by them, but by Petitioner. 


Indeed the foresight of Petitioner in bringing these class 


actions preserved the claims of a substantial number of the 


Troika's clients on whose behalf the Yroika failed to bring 


timely actions. Moreover, to the extent that the Troika hus 


fee agreements with the approximately 55 claimants who filed 


claims in these class actions, the successful prosecution of 


these class actions has enabled the Troika to receive fees it 


otherwise would not have received. 


king as a "Troika" 


The three law firms now eagerly sec 


to obtain a share of the class action fee were strangely rejuc- 


AOS 


tant to assume any burden or responsibilities for the prosecu- 


tion of the class actions: 


(1) They filed over 10 complaints. Not a single one 


sought recovery, except on behalf of the named plaintiffs. 


(2) They gave no actual or psychological encouraye~ 


ment to the prosecution of the class actions which they candidly 


characterized as a “considerable stumbling block" to their 


clients' cases and of “Limited application in terms of concern 


among the subscriber-plaintiffs." Indeed, individual sulscrib- 


er plaintiffs have expressed the desire that the cluss actions 


would be defeated by the defendants. 


(3) They never participated in planning or executing 


the class action strategy much less the class action tactics. 


(4) They prepared no class action memoranda, briefs, 


amendments or anything else relevant to the class actions. 


(5) They appeared at no class action arguments or 


court appearances. 


(6) They did not argue in support of the class 


actions. 


(7) They did not initiate or participate in any 


class action settlement discussion. Their contribution to 


the proposed settlement is literally zcro. 
(8) They have not participated in any way in the 
administration of the class actions. 
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(9) Though they shunned the class actions in their 


zeal to protect only their affluent individual clients, once 
the settlement was announced, they strangely responded to the 


notice with approximately 55 claimants to the settlement fund. 


(10) They now seek what would undoubtedly be a double 
fee -- one for their work in representing their own clients, 
and another as tribute to their having been designated liaison 


counsel. 


In light of the foregoing -- that Petitioner was 
solely responsible for the filing, preparation, prosccution and 
settlement of these three national class actions and that the 
Troika acted only in furtherance of its own clients! indepen- 
dent actions -- Petitioner urges this Court to deny the applica- 
tion of the Troika to share in any attorneys’ fees awardcd by 


the Court from the class action settlement fund. 


Il. 
RESPONSE TO APPLICATION OF WALD, HARKRADER 
“AND ROSS FOR APPORTIONMENT OF COUNSEL FEES 

The firm of Wald, Harkrader and Ross, through Jocl E. 
Hoffman, Esquire, has made an application for counsel fees to 
_be awarded from the class action settlement. Petitioner 
strongly opposes this application for the same reasons advanced 
in opposition to the application by the Troika, and in addition, 


for the following reasons: 


(1) Wald, Narkrader and Ross ("WH & R") were counsel 


AiO 
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for competitor plaintiffs and, accordingly, have had, since the 
inception of this litigation, an interest adverse to and in 

conflict with the interests of the class members. This adverse 
and conflicting interest was aptly described by liaison counsel 


for competitor plaintiffs at the hearing of June 17, 1969: 


"Mr. Kelly: ...The damage period claim begins in 
April of 1957. Now our position on discovery will 
be that we will want to go back through these en- 
tire periods and examine all the elements of the 
head-to-head competition that went on through this 
period, every contract we lost, every contract we 
got ata depressed price by reason of the defendants' 
predatory price practices. 

Contrast that, if you will, your honor, with 
what the subscribers are interested in. I don't 
think that even if you take the same witness and 
put him on the witness stand that they will -- surcly 
they will be interestcd, but they won't go into the 
same details of the day-to-day competition. They 
represent subscribers who had stores, or one store, 
or a number of stores, in the Milwaukee area and 
they entered into a contract for service in that area 
and they are interested in, perhaps, the price that 
they got and why they may not have received a better 
price. 

The fact of the matter is, your Honor, I think 
that in the competitive cities they received a 


favorable price --...." 
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With such a blatant conflict with the claims of class members, 
it is shocking that a counsel for a competitor plaintiff is 


requesting a fee from subscriber plaintiffs. 


(2) This application, like that of the Troika, is 

an afterthought which if granted, would result in WH & R re- 
ceiving a double fce. As Mr. Hoffman admits, his "competitor" 
- case was settled after the Court of Appeals' decision (Hoffman 
Aff., ¥13). However, Mr. Hoffman docs not a@isclose the amount 
of the settlement nor the amount of the fee received by WH & R 
from their own clients. More important, Mr. Hoffman does not 
disclose whether he requestcd a fee or received a fee from any 
of the other competitor plaintiffs who settled their cases and 
who did not retain Mr. Noffman as their counsel. ‘he fact is 
that WH & R did not request nor did they receive any fee from 
David I. Shapiro, Esq., counsel for some competitor plaintiffs. 


Nor, it is believed, did they request or receive a fee from the 


settlement reached in the State of New York (subseriber-plaintiff) 


action. 


Accordingly, the motive of Wil) & Ris obvious. They 
see a large class action settloment and now, with no prior 
indications to anyone, they request a fee from that substantial 


fund. 


Moreover, the limited work which Hr. Heffman perform- 


ea was performed for his own client. Indeed, Petitioner was 


ready, willing and able to arguc the statute of limitations 
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issue on behalf of the classes and on behalf of other subscriber 


plaintiffs. This was essential. Petitioner was wcll aware 


that Mr. Hoffman's intcrests were adverse to those of the sub- 


scriber plaintiffs. Indeed, the Troika must also have known 


of his conflict cf interests. Yet the Troika supinely sat by 


and did not participate in the argument. It was only due to 


Petitioner's unrelenting persistence that Petitioner was able 


‘ to represent personally the class actions at oral argument. 


It appears now, using hindsight, that Mr. Hoffman's motives 


were to attempt to create a basis for claiming a fee in other 


i cases. This was never represented to other counsel by Nr. 
” Hoffman, and Petitioner never understood, prior to the filing 
iy of the WH & R fee application, that W ll & R ever intended to 


request a fec. 


c It is apparent that counsel in non-class action 
re i cases have adopted the attitude that because these successfully 
te concluded class action cases require an award by the Court of 


an attorney's fee, they have nothing to lose in applying for a 
portion of that fee. However, their applications are only 
disruptive of the class action proceedings and have no basis 


whatever in fact or law.. Accordingly, they should be denied. 


III. 


THE APPLICATIONS FOR ATTORNEYS FEES BY THE 

TROIKA AND BY WH & R SHOULD BE DENIED IN 

THAT THEY DO NOT COMPLY WITH SLITLENENT 
ORDERS, NOS. 1 AND 2 


Settlement Order No. 1 provided that applications 


for counsel fees shall be filed by March 21, 1972. This date 
was extended by Settlement Order No. 2 to April 21, 1972. 
Counsel for class representatives (Petitioners) filed their 
application on that date and so notified the members of the 
class. The Troika and WH.& R filed their applications for 
attorneys' fees on or around May 12, 1972. As such, their 
fee applications are late and for that reason alone must be 


denied. 


More important, claimants have not received notice 
that these applications have been filed. Thus the Troika and 
WH & R are not only in violation of this Court's settlement 


orders, but are also in violation of Rule 23 and have blatantly 


disregarded the rights of class members to have notice of 


their fee applications. 


The Court required that the original notice to all 
potential class members give notice of scctcunee = taeention 
to request an award of attorneys' fees in the amount of 25% 
of the settlement fund. This was done. Further notice was 
given when the actual application was filed. In contrast to 
this, the Troika and W H & R have given no notice. Indecd, 
their disregard for the class actions during the pendency of 
these suits is equalled by their disregard of the class action 


rule and Court Orders since the proposed settlement. 


For these reasons alone, the fee applications of the 


Troika and W ll & R should be denicd. 


Iv. 
RESPONSE TO OBJECTIONS OF GENLRAL MOTORS, 


ET AL.; HUMBLE OIL REFINING COMPANY, ET 
AL.; AND AMERICAN CYANAMID CORPORATION 


BACKGROUND 


Petitioner has taken the liberty to group these ob- 
jectors to the petition for attorney's fees (hercinafter 
collectively “objectors") into a eategory of “antitrust defen- 
d@ants." Such classification is not arbitrary. A quick perusal a 
of the index of cases reveals at least fourteen separate anti- 


trust suits by the Department of Justice against these objectors 


and more than 80 private antitrust suits against these defen- 
dants (many of which were conmenced as class actions). Moreover, 
Petitioner himself represents plaintiffs in current litigation 


against these “antitrust defendants", many of which cases were 
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commenced as class actions. 


Against this background, these objectors, all of whom 
are satisfied with the proposed settlement, have attacked 
Petitioner's fee application. Leaving aside excessive advocacy 
and their penchant for hyperbole, the objections of these 


industrial giants come down to this: 


(1) Objectors characterize these as cases in which 
victory to the plaintiffs is as inevitable as "staking and 
pursuing a claim ina goldmine that the government already had 
discovered. (General Motors memo, at p.16). Thus they say, 
there was no contingency and accordingly, no large fee is de- 


served. 


(2) Objectors emphasize that the number of hours 
expended should govern the amount of a fee, thus ignoring the 
efficiencies and economies employed by Petitioner and discount- 


ing any result obtained for the benefit of the classes. 


As the Court knows, Petitioner's fee request is to 
be paid out as the defendants pay the entire amounts due, with 
interest, over a period of 4 ycars. Contrary to the simplistic, 


40-40 hindsight views of these objcctions: 


(1) The risks of this litigation from its outset were 


great and continue to be great until this settlement is approved. 


(2) The benefits conferred apes the class members by 
the timely commencement, prosecution and scttlement of these 
three national class actions are very substantial. To over- 
emphasize the hours spent and to de-emphasize the result is to 
encourage plaintiff's counsel in private antitrust suits to 
delay settlement until the eve of trial, to work to accumulate 
unnecessary hours, to practice law inefficiently, all with the 
aim of assuring that plaintiff's counsel will be awarded a 
large fee. This position, we submit, is abhorrent to the 
Courts and the bar and contrary to the compelling principles 


behind encouraging private enforcement of the antitrust laws. 


(3) Petitioner's request is commensurate with awards 
in similar antitrust cases, particularly those in the location 


where Petitioner practices law. 
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ARGUMENT 


A. THE RISKS INVOLVED IN THIS LITIGATION 
WERE GREAT; ACCORDINGLY, THE CONTIN- 
GENCY OF ANY RECOVERY ON BEHALF OF THE 


CLASS WAS GREAT. 
As pointed out already, these objectors to Petitioner's 
fee application characterize these class action cases as merely 
. mining “a gold mine that the government already had discovered." 
(General Motors and Ford memo, at p.16). They assert that 
Petitioner had nothing to do to achieve the result; they say 


the government did it all. The short answer to this is that 


me 


the government did not bring this Settlement Fund into exist- 


ee ee ee ee 


* 
ence~’, only Petitioner did. 


Moreover, General Motors and Ford, having “ransactions 


with defendant in excess of $6.7 million, clearly had a suffi- 


é 
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cient interest in this litigation to initiate and prosccute 


their own cases. Yet they took no such action. Instead, they 


' 
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sat supinely by and allowed the statute of limitations period 
to expire and bar their claims. Now that they have been rescued 


from the horrendous results of their own inactivity, as they 


seek their aliguot share in the $10 millicn fund created by 


Petitioner alone, they attempt to belittle petitioner's serv- 


ices and the results achieved. Despite their army of high 
priced legal counsel throughout the United States, they chose 


not to pursue what they now label a certain recovery. And, of 


TT © 


ay Indeed, the government has not yet even succeeded in bring- 
ing about a settlement of its own claim for damages in this 
very casc. 
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course, they did not undertake to represent the multitude of 
claimants smaller than themselves. One must ask, why? 

From the standpoint of these objectors, in their considered 
judgment, the risks of litigation did not warrant the expense 


of litigation. 


Indeed, the stark fact is that solely as a result 
of Petitioner's foresight and diligence in filing and prosecut- 
ing these class actions, these objectors will receive substan- 
tial shares in the settlement fund at very minor expense and 
with no risk whatsoever. For example, Ford and General Moters 
will recover in excess of $200,009, Out of this windfail, they 
are being asked to permit the dacduction by way of feces of 
approximately $50,000 -- a small sum by comparison with what 
they undoubtedly would have paid in independently litigating 


their claims. 


Petitioner's memorandum in support of the proposed 
settlement sets forth the hazards and uncertainties that at- 
tended this litigation and necd not be repeated here. Moreover, 
those hazards and uncertainties exist until the proposed settlic- 


ment is approved by this Court. 


However, what does need comment is General Motor's 
and Ford's argument (in fact, "a defenant's brief") attacking 
the use of class actions in enforcing the antitrust laws. The 


arguments advanced by this category of objector coycntly 
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demonstrates that the efforts of these objectors have not been 


but against antitrust cn- 


directed toward antitrust violators, 


forcers. 
oes = 


General Motors and Ford's assertion that the dynamics 
of a class action in antitrust litigation insure a multimillion 
dollar settlement is belied by the actions of these very par- 
ties in the role of antitrust defendants. Thus, in class 
actions by state, county and local governmental entities charg- 
ing General Motors, Ford and others with conspiring to delay 
and impede the development and installation of automotive air 
pollution anhios devices, In re Motor Vehicle Pollution Con- 
trol Equipment, (C.D. Cal., MDL Dockct No. 31)*/ Counsel for 


General Motors at the outset emphatically told the District 


Court there would be no settlement of the cases. In re Motor 
Vehicle Air Pollution Control Fquipment, Hearing of April 27, 
1970 (Transcript at p.35). Moreover in the celebrated case 
i of Eisen v. Carlisle and Jacauclin, (S.D.N.Y. 66 Civ. 1265 HRI), 
where the Court has indicated the treble damage exposure in a 
national class action may be $60,000,000, the New York Stock 


Exchange has adamantly refused to settle. Going back to the 


mn 


Electrical Eguipment class action cases, even defendants whe 


had pleaded "guilty" to criminal indictments insisted on a 


number of trials before they undertook any additional settle- 


we 
ments Beha 


#7 The case has been pending more than two years and has been 
in wtive pretrial proceedings from the start. 
‘#**/ Other class action cases where antitrust defendants are 
(Continucd) 
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The fact is that the defendants in this very case 


have been vigorously litigating it for ll years. Nothing in 
their conduct of the litigation indicates a tendency to roll 
over and play dead. Represented by eminent counsel, the 


defendants have not yet settled the remaining litigation 


‘ brought by the individual subscriber plaintiffs. 


That defendants have throughout regarded the cases 
of the competitor plaintiffs to be the mest vulnerable (fxrem 
defendants' point of view) is proven not only by their worcs 


(see defendants’ meiro in support of settlement) but by their 


actions (their earlicr settlement of the competitor plaintiffs’ 


cases). 


It is apparent thet these objectors have not read 
or understood the Government action. Indced, they would have 
been the loudest to proclaim the lack of liability to these 
class action plaintiffs had they been in the positicn of these 
defendants. It takes little imagination on the part of Court 
or counsel to envisage these very objectors loudly proclaining 
(as they constantly do when cast in their usual roles of anti- 
trust defendants) that the classes must not be upheld because 
of individual variations and lack of manageability; that even 


inten 


(Continued) adamantly refusing to scttle include, for 
example, State of coe or Vv. General Noten ee Rs 


("auto fleet discounts"); City of PP sds Fmhart Corn. 
("Master keys"); In re Ampicillin “patie nie Litiqation. 
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if upheld, only those members of the class who actually relied 
upon the class are not barred by the statute of liritations; 
that liability cannot be proven; that impact cannot be shown; 
and that damages cannot be proven while at the same time demand- 
ing a jury trial as to each of the more than 14,000 claimants 

in the class, even should liability and impact be established 


in the class actions. 


It is clear that this category of objector appears 
here not because of an asserted interest in Petitioner's fee 
but in reality as an opportunity to advance their primary in- 
terests as an antitrust defendant. Indecd, one objector, 
Humble Oil & Refining Company ("Humble") recently objected to 
the fees requested in the plumbing fixturcs cases, Lindy Bros. 
Builders, Inc. v. American Radiator and Standard Sanitary 
Corporation, (E.D. Pa., Civil Action No. 41774 SC) (Opinion 
dated April 28, 1972). Therein, Mr. Simon, counsel for Humble 
therein as well as in these cases, told llerold E. Kohn, Esg., 
counsel for class representatives therein, that his reason for 


objecting to the fee application "was not because the fee in 


the plumbing case was of any particular moment to Hunble, but 


because of the interest of Mumble as a defendant in other anti- 
trust litigation where they have been concerned about the 


* 
development of class suits. "—/ (See affidavit of Harold E. Kohn 


ET TI 


*/ Humsle's repeated attacks on plaintiffs' counsel fce 

~ applications in its asserted capacity as a class action 
claimant may well come within the interdiction enunciatcd 
by the Supreme Court in California Motor Transnort Co. v. 
Trucking Unlimitcd, 8. D2 SCE. GUY, CLS (1972). 


filed of record in Lindy Bros. Vv. American Radiator, ctc., 


annexed hereto as Appendix "A"). 


In addition to the normal hazards of complex antitrust 
litigation, commencing a law suit as a national class action 
multiplies not only the risks but the responsibilities of 
counsel for the class representatives. lie cannot proceed in 
the same manner as if he were merely representing one or two 
clients. The class action Giovmeubke increases the attorney's 


tasks with respect to (1) preparing the case for trial; (2) 


gaining judicial certification of the class action; and (3) 


managing the class action. Although the results at the time 
the litigation is commenced are completely uncertain, onc tne 
class action is alleged, counsel has committed himself to 
represent that class, regardless cf what additional risks and 
hazards arise during the course of litigation. Rothman_v. 
Gould, 14 F.R. Serv. 2d 3541, 1542 (S.D.N.Y. 1971): 
"In a word, having nominated themselves as 

class representatives, both plaintiff and his 

counsel have undertaken responsibilitics, ane 

triggered possible consequences, that may not 

now be erased by routine acceptance of the resig- 

nation they now tender. Pa 

The objectors were unwilling themselves to accept the 
risks of litigation but are eager to accept the consequences 
and benefits resulting from petitioner's willingness to tile 
and prosecute these class actions subject to the inherent risks 
which accompany this type of litigation. Their attempts at 


this point to minimize the risks of litigation, particularly 


in light of the class actions are but forty-forty hindsight 
and come with ill grace. To the contrary, the risks that 
petitioner assumed were intensified by undertaking the pro- 


secution of these suits as class actions. 


_, B. POLICIES OF JUDICIAL ECONOMY AND ENCOURAGE- 
i MENT OF PRIVATE ENFORCEMENT OF THE ANTITRUST 
- LAWS, TOGETHER WITH THE BENEFICIAL RESULTS 
ACHIEVED FOR THE CLASSES, RATHER THAN THE 

: : AMOUNT OF HOURS LOGGLD, ARE THE PROPER STAND- 

a ARDS TO EVALUATE PEYITIONER'S SERVICES. 
-* Objectors to Petitioner's application for an award 

' of attorney's fee look solely to the number of hours logged 
BT by Petitioner's firms in prosecuting these class actions; they 
r : ignore the results achieved and the economies and efficiencies 


employed by Petitioner jin successfully prosecuting these ac~ 
tions. The stark fact is that these cases were, and still are, 
not only contingent but highly controversial in nature. The 
best evidence of this is the controversy over the amount of 

the class representative counsel's fee and who, if any one, 
should share in it. This is true even with respect to some of 


the claimants who eagerly seek their aliquot share in the 


settlement Fund. 


Petitioner was not paid on an hourly basis. Peti- 
tioner did not receive compensation during the years this 
litigation has continued. Nor did or does Petitioner know 
whether he will receive any compensation unless he success- 
fully produces an acceptalle result. Nor will Petitioner re- 
ceive any compensation other than that allowed by the Court 


when this litigation is concluded. All the substantial. 
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elements of overhead which accompany antitrust class actions 

were and will continuc to be present. This situation obviously enco: 
ages economics of effort and time.and thus contributes to an 
improvement in the administration of justice. Petitioner has 
confronted batteries of eminent defense counsel. Petitioner 

has used para-legal assistants, closely supervised by attor- 

neys, to do work which could easily have been assigned to 

lawyers to magnify the number of lawyer-hours involved. 

These economies of time and effort are diametrically 
opposed to the dragging out of Litigation. Petitioners have 
throughout been mindful of the wise warning preceding the For- 
ward to the Manual For Complex and Multidistrict Litigation: 

“phere are no inherently protracted cases, 

only cases which are unnecessarily protractcd 

by inefficient procedures and Ianagement. " 

[Emphasis added). 

Petitioner has throughout avoided "protracting" this 
litigation by unnecessary or inefficient procedures OF managyc~ 
ment. At the same time, Petitioncr has been able to protect 
the interests of both private and public claimants who could 


not afford to pay the usual hourly rate. (See affidavits of 


Ralph Lynch, Jr. and Mr. Seitel). 


In Cape Cod Food Products, Inc. V.- National Cranberry 
Association, 119 F.Supp. 242 (D.Mass. 1954) (cited in Petition- 


er's main brief, p.13), Judye Wyzanski was considering the 


ing of a reasonable attorneys' fee under Section 4 of the 


fix 


zl Clayton act../ He put it this way: 
wee The rate is the free market price, 
ae ; the figure which a willing, successful clicnt 
would pay a willing successful lawyer. Some- 
: times the figure may seem High...-" 


Here the evidence is overwhelming that the figure 
_which a willing successful client would pay a successful law- 
yer is what Petitioner is seeking. This is shown by the fact 
sses (almost 14,000 


that 98.93 of all the members of the cla 


e* 


in number) do not oppose petitioner's fee request.— 


t what the Hon. J. Lee Rankin, 


Petitioner submits tha 


Corporate Counsel of the City of New York, recently wrote to 
the Board of Editors, Manual for Complex and Multidistrict 


Litigation, is expressly here applicable: 


eat here what I have clabo- 
rated in my affidavit about the reasons why 
private counsel are essential to the success of 
this kind of litigation and why the prospect of 
seemingly yenerous compensation in successful 
cases is essential to the participation of coun- 
sel of the calibre of those who represent the 
entrenched economic intercsts against whom these 
cases must be brought in the public interest. i 
do wish, however, to emphasize several factors 
that I belicve should be mentioncd prominently 
in any gencral discussion such as appears in the 


draft Manual. 


"7 will not rep 


ee 


*/ Fees avarded out of a fund are more generous than fees 
awarded under §4 of the Clayton Act. Sce Petitioner's 


main bricf at p.62. 
**/ As the Court knows, explicit ample notice of Petitioner's 
fee application has been given to the class. 


First, while it is true that class repre- 
sentation is a public service, I believe that 

that clement should tend, if anything, to in- 

crease rather than decrease counsel's compen- 

sation. Otherwise, the most able private 

counsel will turn -- as thcy traditionally have 

-- to more lucrative defense work at the expense 

of the public intercst." 

In light of the foregoing, these objections fall 
flat. The fact is that whatever had@ to be done, Petitioner 
aid. It is performance that counts. The result -- acceptable 
to the objectors -- is a result accomplished by Petitioner. 
No objector contributed to the result. Petitioner alone 
accomplished this result in which more than 14,000 class 
members will share. #@ submit that the Court should reward 
the economy and efficiency of time expended by Petitioner. 
While such objectors as G.M., Ford ct al. may be unaccustomed 
to performance with such economy of time, we believe that 
sound public policy should place a premium on results rather 
than on hours loyged. 

' 

Accoréingly, the fee requested by Petitioner is pro- 
per and in keeping with the results achieved. 

Cc. PETITIONER'S FEE REQULST IS COMALNSURATLE 

WIT] AWARDS IN SIMILAR ANTITRUST CLASS 


ACTIONS, PARTICULARLY IW THE LOCATION 
WHERE PETITIONER PRACTICLS LAW, 


Many of the cases on which Petitioner relies were 


decided in tjic Eastern District of Pennsylvania, the district 


where these class actions were originally filed and where, 


a 


sions cited by Petitioner— 


Eastern District of Pennsylvania deci 


should be controlling. Most recently, the Judicial Panel on 


ij for purposes of trial, they still lie. Accordingly the 


Multidistrict Litigation, In Re Plumbing Fixtures Litigation, 


Docket No. 3 (State of North Carolina v. American Standard, 


Inc., E.D.N. Car., CA. 2844) (Opinion and Order dated May 5, 


F 1972, expressly held that "the substantive law of the trans~ 


feror forum will apply after transfer [under 28 U.S.C. §1407), 


Van Dusen v. Barrack, 376.U.S. 612 (1964)." Moreover, Disci- 


plinary Rule 2-106, ABA's Code of Professional Respons‘!): lity, 


states as a factor in determining the adequacy of a fee: "(3) 


The fee customarily charged in the locality for similar legal 


services." [Emphasis added]. 


The cases previously cited by Petitioner were recently 


given further support in Lindy Bros. Builders, Inc. of Philadel 
., CCH Trade 


ard Sanitary Cor 


phia v. American Radiator & Stand 


Reg.Rep. 473,953 (E.D.Pa., April 28, 1972). In that multidistrict 


litigation (where some 370 separate cases were commenced) ccun- 


sel for the class representatives petitioned for an award eqack 
to 33-1/3% of that portion of the settlement fur’ to be distri~ 


buted to those class members who were sharing in the settlemen* 


een el 


“/ See Petitioner's main lricf, pp.58-60, wherein the follovw- 
ing cases are cited: Philadelphia Hlectric Co. Vv. Anaco:da 
Amexican Brass Co., 47 F.R.D. 557 (£.b.Pa. 1969); City of 
of 


Phila. v. interpace Cory., (F.D.Pa., C.A. 43008); City 
Phila. v. General Host Corp., (E.D.Fa.,; C.A. 600704). 


solely as a result of filing a claim pursuant to the class 
notice. The Court awarded a fee in the amount of 20% from 

that portion of the settlement ($6,873,250) , lowering the 
percentage because petitioners therein were receiving an addi- 
tional fee of $802,707 from clients with whom they had. fee 
agreements .— Of the portion of the Scttlement Fund ($11,554,375) 
from.which petitioners therein were entitled to an award of 

fees, the total fees awarded out of the fund including the 
33-1/3% agreed to by petiticncrs' clients, equalled $2,992,000 

or 25.89% of that portion of the getiienant:. The fees retained 


by counsel for class representatives represented approximately 


ie of the €1101/2 million portion of the settlement.” 


The situation in the piumbing iixctures case with 1e- 


spect to pet tioner's fee agreements with his clients is not 
present here. Although petitioner has fce agreements with his 
clients ranging from 25% to 33-1/3%, Petitioner has informed 
the Court tint ie will accept from his clients the same fec 
which tue Covet awards. Thus, Petitioner secks to avoid a 
situation where class representative plaintiffs will pay a 


higher fee than non-litigating class members. 


Accordingly, the precedent established in the cases 


TD 


*/ The {ce agreements with these clients for the most part 
were contingency fee agreements in the amount of 33-1/3%. 
This produced a total fee from these clients of approxi- 
mately $1,558,000. Nowever, after fees to affiliated 
counsel, Petitioners thercin received $802,707. 


from the Eastern District of Pennsylvania support Petitioner's 
fee application. 

In any event, awards of 25% cf the amount recovered, 
as a reasonable attorneys fee arc not uncommon in this dis- 
trict. Thus Hornstein, in his leading article "Legal 
Therapeutics: The Salvage Factor in Counsel Fee Awards" 69 
Harv. L. Rev. 658 (1956) states that “in the New York state 
courts, specific fees of 25% nave been awarded in several 
cases each of which involved a judgment or settlement of 
approximateiy $2,000,000." P. 667. In Norte v. Huffines, 

62 Ci. 3390 (S.D.N.Y. 1970) Judge Mansfield awarded legal 


and accounting fees of $1,000,000 in a securities case in 


which the damages awarded were $4,200,000 stating that the 


"slightly under 24 per cent of the total amount of recovery" 
was "not out ot line, after taking all of these factors 
into consideration, with what is normally expected at the 
conclusion of a contingent suit that has been successful" 
(Pp. 7-8 of transcript of hearing on October 16, 1970). 
D. THE OBJECTIONS OF HUMBLE OIL & RDOFINING 

CO. ARE WITHOUT MERIT; INDEED, THEY NAVE 

RECENTLY BEEN REJECTED IN THE PLUMBING 

FIXTURES LITIGATION. 

As previously noted, objector Humble Oil & 

Refining Company, represented by the same defense counsel, 
filed objections to the fee avard in the Plumbing Fixtures 
litigation almost identical to the objection filed in the 


cases sub judice.* The objections there, as we respectfully 


TT 


*/ Counsel for objector Humble, ct al., completely misrepre- 
sents the award by the Court in that case, when Humble 
states: "...the Court's award there constituted about 
5% of the Fund in Plumbing Fixtures." 
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suygest they should be here, were rejected. (Sce 51. Op., 


pp» 16-18). 


Powell v. Pennsylvania Railroad Co., 267 F.2d 
241 (3rd Cir. 1959) puts to rest the contention that it is 


the litigant himself and not the lawyer, who is entitled 

to the award of feces. The successful appellants in Powe2l 
were the attorneys themselves, not the litigants. Indeed, 
that issue was disposed of long before in Central Railroad & 
Banking Co. of Georgia v. Pettus, 113 U.S. 116 (1885), as 
follows: "“...when an allowance to the complainant is 
proper on account of solicitors’ fees, it may be made 
directly to the sclicitor's themselves without any appli- 


cation by their imucdiere client.” 


———. 


And, in City of Wewoka, Okl. v- Banker, 117 F.2d 
839, 844 (lOth Cir, 1941), cited at page 36 of lumble's 
Memorandum, the atiorney seeking a feo sued directly and 
it was held on appeal that: "Th. ourt properly ordered 


the fee paid direct to the ~7lici rr." 


The fact that the Court established a settlement 
class, does not justify HMumble's assertion that: "...as 
class representatives for settlement purposes only, counsel 


assumed no risk in bchalf of the class" © (Humble Memorandum, 


at p. 5). These three actions were the only national 


class actions filcd on behalf of subscriber plaintiffs. 

Under Kahan v. Rosensticl, 424 F.2d 161, 169 (3rd Cir. 1970) 
that action is presumed to he a class action until a deter- 
mination to the contrary and counsel for the class throughout 


have dealt on behalf of and in the interests of the class. 


Humble does not challenge their accomplishment, nor 


repudiate the benefits conferred. 


In State of Illnois v. Harper & Row Publishers, 


Inc., supra, in which Judge Decker approved a counsel fee 


award of approximately 20% of the recovery, in a class 
action on behalf of a national class of public bodies (in 
contrast. to the private entreprencurs here who constitute 
the overwhelming percentage of ‘he class), the State of 
North Carolina sought to avoiu paying any fee, as a member 
of the class, just as New York City unseccessfully tried 


to do in the brass mill tube and pipe case before Judge 


Fullam. The following colloquy discloses Judge Deckcr's 


reasoning in rejecting North Carolina's position, equally 


applicable to Humble's position here: 


"THE COURT: But the cases also say that 
if you accept the benefits, you also accept your 
share of the burden, by accepting that. 

MR. BENOY: We are willing to accept our 
share of the burden. 

THE COURT: Doesn't that seem fair? 
I mean why do you limit your share of the burden 
to the costs alone?...The fund was produced, 
I take it, at least ti.at's the theory of it, 


by the efforts of counsel in your behalf as well 


as every body else's... 


® * * 
THE COURT: I assume that every time that he 


{counsel for the class] was in coust he was in court 


for you as well as everybody else. 
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MR. BENOY: Oh, but he was not in court for us 
as well as everybody else, your Honor. He was in 
court for his clients that retained him and he had 

a duty to represent them adequately and properly, 
and, as soons this class action notice -- as 
soon as the class action was eiceblisned, North 
Carolina entered its appearance on behalf of these 

. public institutions and the next public notice 
which we received from the Court, said that 


there is an offer of settlement and come in 


and object or get out, opt out and forget it. 


THE COURT: Well, you understand that in a 
class action the accepted procedure is to at 
least decide that the attorney prosecuting the 
action, the tact that some determination has to be 
made that he can adequately represent the members 
of the class, and ths is -- it is the whole 


class; that includes you. 


MR. BENOY: Yes, sir. 

THE COURT: You can't just exclude yoursclf; 
say that he represented everybody but you. 

MR. BENOY: Well, may it please the Court, 
suppose that we had done this, suppose we had 
opted cut under Rule 23, as we have a right to do. += 

THE COURT: If you had opted out, you wouldn't 
be here today and you wouldn't be getting whatever 
you are getting, the five percent. 


MR. BENOY: Yes, Sir. 


THE COURT: If you want to forego that, that 


will solve the whole problem here today." 
(Transcript of 9/25/70 in No. 67 C1899, at 
Ppp. 18, 20-21). L 


Petitioners' original memorandum has already 
cited decisions to the effect that the hours spent are 


not controlling in awarding fees in litigation of 


this nature. This is supported by the Third Circuit 


? 
in Powell, supra, as follows: 


: ‘S “There have been cases in which it was 
i contended that the case was a simple one 
i and that there was little litigation or time 
spent. In Woodbury v. Andrew Jergens Co., 
D.C., 37 F.2d 749, 750, the Court stated that: 


g 'The value of a lawyer's services 
is not measured by time or labor mercly. 
The practice cf law is an act in witich success 
| depends as much as in any other art on the 
i application of imagination -- and sometimes 
inspiration--to the subject-matter. The 
A exercise of these faculties may occur at any 
Ej stage in a case, though their influence on 
the course of the proceedings may not he 
established till its outcome. In order, 
therefore, accurately to chancer the value 
of a lawyer's services, one must almost 
always examine them in the light of the 
event.'" 267 F.2d at p. 246. 


ms 


Judge Fullam's rationale for awarding fees 


in Philadelphia Electric Co. v. Anaconda American 


Brass Co., supra, using the "therapeutic value" approach 


to the award, is precisly the approach approved by the 
Supreme Court in Mills v. Electric Auto-Lite Company, 
396 U.S. 375 (1970). That case involved the federal 


oe 


securities laws, rather than antitrust, but the public 


policy is the same. The Supreme Court held that an 


2 


award of counsel fees was justified for establishing 


ee 
= 
L 


a violation of the proxy rules, even 


though no monetary 


recovery was made on behalf of the class, since: 
“Regardless of the relief granted, private stockholders' 
actions of this sort ‘involve corporate therapeutics.' 
and furnish a benefit to all shareholders by providing 
an important means of enforcement of the proxy statute." 


396 U.S. at p. 396. This view was fully endorsed by 


_the Third Circuit in Kahan v. Rosenstiel, 424 F.2d 


161, 166 (3rd Cir. 1970). 


The “evidentiary hearing", said by Humble 
to be essential, would add nothing of significance to 
the record before the Court. The petitioner has 
already filed a lengthy affidavit setting forth the 
werk performed and the hours spent up to that time. 
The record fully discloses the extent and nature of 


the cervices rendered to the class. 


In Powell, supra, the Third Circuit quoted 
with approval 7 ¢.3.8. Attorney and Clicnt §191d, 
p. 1093, to the effect that: "...the court, either 
trial or appellate, is itself an expert on the question, 
and may consider its own knowledge and experience 
concerning reasonable and proper fees, and, inthe 
light of sych knowledge aid experience, the court may 
form an independent judgment from the facts or evidence 
before it, as to the nature and extent of the services 
rendered, and make an appraisal of such services and 
determine the reasonable value thereof, either with or 


without the aid of testimony of witnesses as to valuc." 
42 
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2d at 245. See also Tranberg V- Tranberg, 456 


267 F. 
ide fee 


F.2d 173, 175 (3r 


application “without hearing 


3 ; subject."); Lindy .Bros._ V-> American Radiator & 


a Circ. 1972) (Court may dec 


expert testimony on the 


Standard Sanitary COrp.-» supra. The relevant facts 


before the Court on the Petition of Counsel for 


are 


the Class. 


| CONCLUS10n 


Accordingly, in light of all the circumstances 
es that petitioner's 


involved hercin, petitioner urg 
n is fair and reasonable and respectfully 


fee applicatio 


requests that the petition be granted. 


Respectfully submitted, 


Pavia berger, P.A-, 
Attorneys-at-Law 


By: 


David Berger 
H. Laddie Montague Jr. 
1622 Locust Strect 


Philadelphia, Pennsylvania 
19103 


Of Counsel: 


Lord, Day & Lord 
Herbert Brownell 
Gordon B. Spivack 
25 Broadway 

New York, New Yor 


P.A.e Attorneys~at-Law 
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Harold E. Kohn, 
Harold E. Kohn 
1700 Market Street 

Philadeiphia, Pennsylvania 


IN THE UNITED STATES DISTRICT COURT 


FOR TNE EASTERN DISTRICT OF PENNSYLVANIA 


LINDY BROS. BUILDERS, INC. of 
PHILA., et al., 


Plaintiffs, 
Vv. CIVIL ACTION NO. 


AMERICAN RADIATOR & STANDARD 41774 SC 
SANITARY CORPORATION, et al., 


Defendants. 


COMMONWEALTH OF PENNSYLVANIA 
COUNTY OF PHILADELPHIA 
AFFIDAVIT OF HAROLD E. KOMN RE OBJECTIONS OF 
FRIENDSWOOD DEVELOPMENT COMPARY AND HKUNBLE 
OIL & REFINING COMPARY 
HAROLD E. KOHN, being duly sworn according to law, ' 


Geposes and says: 


During une month of March I wave had occasion, in 
other active antitrust litigation where Rumble is a defendant 
and I am representing plaintiffs, to speak to William Siion, 
Esquire, of owrey, Simon, Baker & Murchison, counsel for 
Friendswood Besolopment Company and Humble Oi1 & Refining 


Company in this above captioned matter. 


EXNIBIT A 


| A36 


" puring the pene these conversations, Mr. Simox 
told me that Humble intended to file objections to my petition 
for allowance of counsel fees here. When I inquired as to 
the reason for doing so, he said it was not because the fce 
in the plumbing case was of any particular moment to Husible, 
but because of the interest of Humble as a defendant in 
other antitrust litigation where they have been concerned 
about the. development of class suits. I told him I thought 
this was improper; that where they represent a claimant in 

a plaintiff class, they ought not to try to serve their 
antagonistic interests as counsel for a defendant elsewhere 
under the guise of representing a claimant in a plaintiff 
class. I told him I did not care how hard he fought me in 
a case where he was counsel for a defendant, but that this 
kind of Machiavellian tactic was not being candid with the 


Court. 


Mr. Simon said he would consider the matter further 
with the client. Ina caabbodes conversation he toid me 
that they had decided to proceed with the objections, because 
of thei. frequent participation in antitrust litigation, so that 


they felt they had "to straighten out class suit law”. 


I told him I could only repeat what had previously 


said, and that I would be obliged to inform the Court in the 


AN? 


plumbing case of the motive explained to me for the Humble 


objections to Our counsel fees. Mr. Simon assured me he 


would also reveal to the Court his reason for the objections 


/s/ Yarold E. Kohn 
HAROLD EE. 


Sworn to and subscribed 
before me this 24th day . 


‘of March, 1972. 
/s/ Lillian T. Williams 


Notary Public : 
Philadelphia, Philadelphia Co. 
My Commission ixpires August 1; 


1975 
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UNTLED STATES DISTRICT coun’ SOUTHER 
DISTRICT OF NEW YORK 


CITY OF DETROLT, et al. | 66 CIV. 4026 
Vv. 
GRINNELL CORPORATION, et al. 


gy ‘MANUATTAN-WARD, INC., et al. 68 CIV. 4028 


Vv. 


| GRINNELL CORPORATION, et al. (E.D. Pa. Civ. 68-1485) 


1225 VINE STREEY BUILDING, INC., 68 C1V. 4027 


a et al. 


§ GRINNELE, CORPORATION, et al. iis) (Pay Cie. 


CPVION TO APE ICAT IO: 


PEF IDAVTT IN OPPOST4 


Vv. 


RY PARKER, Cle G PLAN ak, UT Alves POR ATTOMT YS Py S 


DAVID BERGER, ESQUIRE, being duly sworn according 


to law, deposes and says that he is counsel for CLass Lepve> 
t é i 


t { 


sentative plaintiffs in the three above-captioned litigation 


—= 


and that he makes this affidavit in respouse to affidavits 


; 


Bn EE 


filed by Messrs. Stein, Victor and Robinson in support of 


feo to pe 


— 
i 


their application for a share of the attorneys' 
awarded by this court from the settlement fund created joy 


Petitioner in these three national class actions. 


H 


[ 


eae 
4 


= 


Y 


BE Upon Petitioner's cases being transferred to 
the Southern District of New York, Petitioner promptly YVe- 


quested that he be placed on the Steering Committee of Counsel 


for Subscriber Plaintiffs. Phis request was embodied in a 


letter datcd November 5, 1968, from me to a membpcr of the 
Troika (Appendix "A-1" hereto). This was acknowledged by the 
Troika. (Letter of November 22, 1968, attached hercto as 


Appendix “A-2"). 


2. With respect to the preparation of the Rule 34 
motion for production of @aocunents, the record is clear that 
petitioner's firm assumed the responsi>ti.ity for and did pre- 
pare the motion for all plaintiffs. $cc memoyvanduin from H.B. 
Newhera, Esquire fin Petitioner's fixm at that time) datcd 
Koril 17, 1969: . "7 have agreed to prepare the Rule 34 motion 
for circulation to the other counsel." (emo attached us 
Appendix “B-1"). That Petitioner's office prepared the motion 
is evidenced by Mr. Newberg's Letccr oi June 2, 1969, attached 
hereto as Appendix "B-2". 

\ 

3. (a) Yith xespect to the opposition to dcfen- 
dants' motion for partial swemary jJudgicnt, petitioner sharce 
responsibility in preparing the ‘brief and took a major role in 
“such preparation. Annexed hereto as Appendix “C-1" is Pctition- 
er's ericinal draft of the brief circulated among all plaintiff's 


counsel. A copy of the cover letter forwarding the draft to 


Me. Vietor is annexcd as hppendizx “C-2". . This dvact, i cur, 


was c_rculated among other counsel. (Sec Hr. Victor's letter 
of June 21, 1969, annexed as hopendix “C-3"). Fetitioner's 
firm participated with other plaintiffs’ counse)? in the final 
draft of the brief. Indeed, Petitioner insisted and persisted, 
over the objection of other counsel including members of the 
Troika, that an argument be included that Sections 5(a) and 


5(b) of the Clayton Act must be applicd independently of each 


-other. Indecd, this legal point was the touchstone upon which 


this court and later the Court of Appeals rested its favoralle 


decision. 


(b) The initial draft of the brief in the 
Court of Appeals was prepared by agreement by Mr. Hoffman, coun- 
sel for a competiter plaintiff. Initially, Petitioner informed 
a member of the Troika that Petitioner's firm wished "to assist 
with the preparation of the plaintiffs' brief in the pending 
appeal." (See letter of January 6, 1970, annened hereto ab 
Appendix "C-4"). Upon receipt of Ir. Noffran's draft, Petitian- 
er's firm prepared and sent a five-page letter coimmenting on the 
draft, again insisting that the argument of the independent 
application of Sections 5(a) and 5(b) of the Clayton Ret. be 
advanced. A copy of Petitioner's letter is annexed hereto as 
"Appendix "C-5"). Thereafter, Petiticner's firin collaborated 


with other plaintiffs' counsel in preparing the final version 


of appellee's bricf. 


(c) With respect to the argument in the Court 


of Appeals, the affidavits of liessrs. Stein, Victor anc Robinson 


arc simply false with respect to their averment that the Troila 
"had no advance knowledge that Mr. Berger intended to partici- 
pate..." (Robinson Affidavit, 47, pg.7). By letter to the 
Clerk, U.S. Court of Appeals (2nd Cir.), dated March 6, 1972, 
with a copy to a membcr of the Troika, Petitioner informed the 
Clerk of the Court of Appeals that Petitioner requested permis- 
sion to make "arguiacnt on behalf of my clients in connection 
with the above captioned appeal, argument being scheduled for 
March 26, 1970." (Letter annexed as Appendix "C-6").  Morcover, 
a member of the Troika advised all other Subscriber Plaintiffs 
Counsel that "...David Berger... has requested permission from 
the covrt to argue the case on behalf of his own clients." ee 
Victor lettcr of March 12, 1970, annexed hercto as Appendix 
"C-7"). inal plaintiffs' counese 1) had at least two 
weeks advance notice that Petutioncr 

the interests of his clients and the abscnt members of 


classes by arguing before the Court of Appcals. 


{d) Upon reecipt of GceLendunts!' Petition for 


Certiorari filed in the United States Supreme éourt, Detprrioier, > 


firm preparcd a 9 page letter outlining the foma of Answer to 


the Petition which Petitioner suggested. The outline was very 
detailed and was the product of extensive research by Pelitioncer. 

A copy of this letter, dated A7gust 124, 1970, 1s annexed as 
Appendix "C-8". That Petitionc: was a part of a small. group of 
“Counsel which prepared the final Answer is evidenced by Mr. 

Brett's letter of August 19, 1970 (Appendix "C-9") and Mr. Victor's 


letter of August 25, 1970 (Appandix "C-JO") with a hand written 


note indicating that Mr. Montague of Petitioner's firm telephoned 


changes to Mr. Victor on August 28, 1970. Moreover, Hr. Monlague 


attended a drafting session of the Answex held in New York City. 


4. Petitioner has never had any agreement nor any 
understanding with the Troika about sharing of attorney's f£ces 
which may be awarded as a result of any recovery in the three 
national class actions commenced and: prosecuted by Petitioner. 
Nor was Petitioner ever asked to enter into such an agreement. 
Petitioner did agree to reimburse the Troika on a pro rata basis 
for any out-of-pocket expconses incurred ly the Troika in perform 
ing its "liaison" counsel duties. Indeed, Petitioner has done 


this. 


5. With respect ‘to he Sreit ate averment that it 
has acted as lead counsel, Petitioner has never reeognived the 
Troika as acting as lead counsel with respect to Peet tonce Ss 
cases. Petitioner in every aspect of this liticaation has under 
taken to pérforim all work necessary for the successful prosscu= 
tion of these national class actions. Indeed, when Pekitioner 
received a letter dated November 10,.1970 from Mc. Brett advising 
Petitioner that a "meeting of lead counsel 
of which meeting Petitioner was not notified, Petitioner respond- 
ed in a letter dated November 16, 1970 (Appendix iy ginoscee 
hereto) : 

"] was qreatly disturbed and annoyed to learn 
from your letter of Novendor 10, 1970 that a meck= 
ing of “icad counse!" had been Neld econcaxning ths 


future progyvess Of these netions and that our Chinees 
ice was not apprised of such meeting. As you hnew 


% 


0 erg RS A ee NE En RR a ETS A ae ec Ns IEP a 


eae A hh wR - 
ie a Ens IA AN ER RO NR A ER A races: Ce STE a SL ae a mee ea an Age er me 
ee ee a ee 
z ci 7 ee moog 


4 


& 


we have participated in every phase of this Jitiga- 
tion, have atlLended and contribuled to all similar 
past meetings, and nave contributed heavily to the 
rattcrs completed to date. Vithout regard to any 
nomenclature as to “lead counsel", we have always 
taken an active role in all antitrust litigation 

in which we participate, especially where oux 
Clients, as hexe, are representative of national. 
classes. I was surprised at your omission to noti.- 
fy us and hope that it was inadvertent. With 
respect to future meetings, I anticipate that we 
Will be nokitied.” 


5. Wherever cooperation auong plaintiffs' counsel 
was called for, Petitioner cooperated. However, at all times 


Petitioner undertook to prepare and prosecute these class ac- 


tions on his own. As admitted by the Troika, Petitioner alone 


prepared, briefed, argucd the class action issues. Jliorcover, 
Petitio er alone negotiated with defendants the proposed 
$10,000,000 settlement now before this court. Petitioner also 
alone has administered the administration of these class actions 
and the settlement process. ‘the Troiku took no part waetsocver 
in these significant and important aspects of the class action 
litigation -- ane contributed nothing thereto. ‘dhe set tlemont 
now before this Court as well ws the nore than 14,000 clains 
filed herein are all the result of Petitioners foresight and 
imagination in filing and successfully prosecuting these three 
national class actions. 

6. Indeed, during the prosecution of these actions, 
certain members of the Troika expressed to Petitioner their 
hostility toward the class actions and made fun of the cnormous 
undertaking which Petitioner had assured in attenpting to upnold 


and prosecute these actions as class actions. Indecd in a letter 


dated September 17, i971] to all counsel for subscriber- 


plaintiffs,*/ a member of the Vroiha candidly characterized 


the class actions as a “considerable stum>ling biock™s 


"> ..It would appear certain that the 
class action settlements remove a consider- 
able stumbling block Lo the possibility of 
disposition of our own renpective cases 

i 


~ upon satisfactory ters. ..." [Liapnasis 


i addedj. 


More revealing of the hostility of the independent subscribers 


plaintiffs to the class actions is expressed in a letter from 


: cal 
a Haverstock, Gray Plant, Mooty and Anderson, lsq. (by Edvard J. 
‘ Callahan, Jr.) to Mr. Brett dated Koveinoecr 19, 1970*7 in which - 
counsel for a litigating subscribcr plainvigtl ‘states: 
| "Meanwhile, at least for the majority 
a of plaintiffs, a determination of the class 
action question would be very helpful. Bois 
¥ . ‘ 1 ‘ eis ‘ ran 
Donncliy Lech ves, ve) VEC iby cana) Chg te Chee Cas COs 
: the defendants original letter on the subject. 
to the judge, nothing whatsoever has been 


done. (I'in not sure wheal otter plaintalss 
a can do to speed this part up. buc from the 


point of our cl Penta a rulince 
& 
onal 


Moreover, with respect to Petitioner's initial motion to heve 


g these cases Geclarcd valid class actions, a member of the ' 
uf Troika (Mr. Brett) responded to the Court ag follows: 
: a "Mr. Brett: Yes, your Honor. Those are a very 
fg ‘limited application in terns of concern among the subscriber 
: : plaintiffs, and there are in court today lr. Montague and 
S| Mr. Joseph, who are the counsel involved in the class action 
4 } 
~~ +/secause this letter reveals possible strategy among ronoining 
. plaintifis” caunsel, Poy Cone. Ag), bh MALE Ol) COUIMEY > lie; 
’ not affixing the letter to this Afi adavit. 
‘ 
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cases, if your Nonor please, Mr. Montague ie riaht here.” 


(Nearing of June 17, 1969, Transeript at p.47). 


re a 


David Berger 


Sworn to and Subseribed 


Don 


; ‘ 
before me this j/5 - day 


of (as Se > 
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Notary Pubjic 
MAEEREA C. 0. owt 
Netsry Publ, Philo get is, Philedelshis Ge, 
My Commission bopriss April 22, 1976 
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Ira M. “Milletein, Esq. 
_Weil Gotshal & Menses oa 
767 Sifth hvenwe 4 + : 


meeting. i do wish, however, to request that my neme be added: 
‘to the Steering Co:maittee for the Subscribers, since our citicea 


November 5,. 1968 


New York, N. Y. 10022 


Re; ‘Central Station Protection Service Antitrust LitigatLor 
|. Oiuselar Alares, Ete.) 


This will acknowledge receipt of your Lette 
October 28 sending a report of the meacting of ple sameretih 
counsel held in your offices on October 24 in connectior 
the above-noted macter, 


Because of important prior commitments, I was 


inab Le 
to join you and the group cf plaintiffs’ attorneys at this 


is enpasently the enly one representative of governmental 
bodies generally in this Litizetion. As you may know, there 
were instituted here in the Eastern Distxict of Pennsylvania, 
class actions in behalf of governmental bodies similarly situated. 
I should also like to have my name added to the 
Subcomulttee on Discovery. Since the actions which we commenced 
have only bean recently filed, wa have not yet been able to 
conduct discovery because of the various court stay orders 
pending the san ote of the Jud licial Panel. 


ats 447 dis : ; = : 0 eh ; 


The matters in yous recent letter of October 28 will 
be further reviewed by our office and we will forward any 
suggestions we may have to you af an early date. Because of 
the class action nature of the proceedings which we initiate 
dn the Eastern District of Pennsylvania, it will be necessary © 
at an carly stage of the proceedings in New York to resolve 
these class action issues. ' "7 


With all best wishes. 


Sincerely, 


David berger 
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ems #56-22-30 


ALO J. WILLIAMSON 


ROBCRT TOCO LANG 
. FRANK L. WEN 19391-19397) 


MARTIN O. GINSOURG 
PHILIM® T. BAPLAM 
MICHAEL K. STARTON ie ° 
ARTHUR PF. JACUBS . } guROPEAN Ormce 

i . 
. : 44, AVENUE DEY CHAMPS-FLTSESS 


WeIL. GOTSHAL & MANGES 


767 TIFTH AVENUE + NEw YORK,N.Y 10022 


PLAZA 6-7000 CABLE ADpRESS “wesoma” 
BTULVAN GOTSHAL 193t-1O09) 


FA 4. MILE ST CIN 


PARIS Gt Rance 


STUART M. ROSEN 
STAWLECY CONCN 


BaMuck 4. LAITMAN ; ' 
ROnALO £. OaITZ / 

STEPHEN MH. COOPER RESIOCNT PARTHER 
LEONAND J LCV 
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ra 


Re: Central Station Protection Service 
/ Antitrust Litisetion (Bursier Alarms, Ete.) 


Dear David: . Le 


This is: in response to your letter concerning your 
service upon the Steering Committee and Discovery Subcommittee 
in the above captioned matter, referved to in my letter of 
October 28 to all counsel for plaintiffs. 1 am pleased to add 
your name to our ranks, the more who want to work the better. 

I am sure those members of the Discovery Subcommitice with 
‘whom ycu will be serving will be delighted to héve your ,sexvices. 


For your information plecse note that the Discovery 
Subcommittee hes presently scheduled 4 neeting fox Tuesday, 
November 26, at the office of Herbert Robinson, Esq., Liebman, 
Eulau, Robinson & Perlman, 32 East 57ch Street, New York. Tf 
believe the meeting is to start et 10:00 A.M., but would - 
appreciate your calling A. Paul Victor of my office to confirm 
that fact. : 


A 


'I look forward to seeing you. Best regards. 
446 . Sincerely, 


Witness oy ye 
cc: Members of Steering Committee ~ : 


MEMORANDUM 
‘TO: David Berger re gi | 
FROM: Herbert B. Newberg \XU* ‘ _ April 17, 1969 


5) RSS Burglar Alarms 


ie "I attended a. meeting of all plaintiffs! counsel in New York 
yesterday, April 16, 1969. "e 4 a 


filed and that a simple Rule 34 Motion would be filed for every- 
one, to request particular competitive reperts ‘and contract data 
for all plaintiffs, nationwide. 


A follow’ up meeting of all plaintiffs' counsel has been set for 
May 14th in’New York at 2:00 o'clock pms . | 


I have agreed to prepare the Rule 34 motion for circulation to 
the other counsel. A 


You will recall in this action that the United States Supreme 
court affirmed a conviction of antitrust violations against the 
defendants in the burglar, alarms case. a 


It was decided that a standard set of interrogatories would be i 


q 
: 
. 
. 
had . 


Ss 


Accordingly it was decided that since we have the benefit of a ey. 
governmental trial, dis + | 


The Federal Government currently has pending a motion for summary 
judgment on the basis of collateral estoppel which it plans to move 
forward as soon as possible. 


‘that ours is good strategy. 7 ' | 


I mentioned to those in attendence at the meeting that Philadelphia 
has national class actions both public and private which Philadelphia 
intends to press in the near future for court decision. 
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Herbert Robinson, eugutee 
Liebean, Eulauc, Robinson & Perlman 
32 Gast 57th Street 

New York, Mew York 10022 


t 


Enclosed pleasc find 
2 fon of Documents mm 


z es 
Cons solidated. Motion for Ord 
the Grinnell cases. 


ad drafit of PlaintlZ£s 
c a 


r do not have knowledge of all of the captions - 


ox of all of the names of the plaintiffs’ attomeys jn whose °° 
behalf this. Rule 34 Notion will be Filed. I presume that since 
the same infomaation will. Be aaa’ 


on the eqnsolsds m0 
interrogatorics , that the discovery sub-comaittee does have 
this information among its members. Accoxdins gly, Lf you 
would arrenge to have “mailed to me the inform santion concerning 
the aga ‘captions and list Of ge aa ee ac thaixc tel-pncne 
numbers, I shell be happy to prepare the mo jn final fora. 
Of course, any further comments by the Pe oe sub-committce 
will be reflected in the final form. In the altermetive, as 
time is an important factor then perhaps the final. form of 

the Rule 34 Nocion should be typed in Kew York City and £iled 
and dist ee from there. 


ua 


sibility that I pexsonally will not 
ting among plaintifi fs' counsel. 

: , sune 5 at 10: OO a.m. in that event 
ne else in our office attend the IscGting. 


Thexe i 
be able to attend 
scheduled for Thur 
I will have somco 


Hebbert Robinson, Esquire 


Please telephone me immed tely upon receipt of this letter 


ia 
and advise whether you wish us to provide suf ffieient copies 
of the Revised Rule 34 Motion for ali plLainti 

to attend the meeting on Thursday. By copy of 


to all. members of the d 


| iscovery cub-comnittce tL am requesting 
any comments they may he 


ve regarding the Rule 34 Motion. 


Sincere ly, 


WBN/me 


Encl. 


ce ree te me ee meme me mre eames ree 


tani erricrs 
Culith. SHAPITD, GENGLK. EOUISMER & COUT. 
PHILACCIMMA SAYING FULD MU Bite 
PUMADELPHIA, PA 1¥L9O7 


bach! eae 


RE BURGLAR ALARMS TREBLE DAMAGE ANTITRUST LITIGATION -- 
ARGUMENT CONTRA DEFENDANTS MOTLON FOR PARTIAL SUMaIARY 
JUDGHENT (STATUTE OF LIMITATIONS). } : 


THE GOVEREMENT CIVIL CASE CONTINUED TO PEND, FOR PURPOSES 
-OF §5(b), CLAYTON ACT, AT LEAST UNTIL THE DISTRICT COURT'S 
FINAL DECREE OF JULY 11, 1967 WAS ENTERED. 
Defendants' position that the Government civil suit 
against the defendants ceased to pend when the United States. 
Supreme Court handed down its Opinion of June 13, 1966 or 


issued its Mandate of July 11, 1966 is contrary to the letter, 


d case law construction of ‘Section 5(b) of the Clayton 


is instituted by the 
restrain, or punish violations of any of the 
antitrust laws, but not including an action 
under section l5a of this title, the running 
of the statute of limitations in respect of 
every private right of action arising under 
_ said laws and based in whole er in part on 
: any matter complained of in said proceeding 
shall be suspended during the pendency 
thereof and for one year thereafter: Pro- 
vided, however, That whenever the running o£ 
the statute of limitations in respect of a 
cause of action arising under section 15 
of this title is suspended hereunder, any 
action to enforce such cause of action shall 
be forever barred unless commenced either 
‘within the period of suspension or within 
four years after the caus¢c of action accrued." 


The section is clear in its intent in that it talks 
only in terms of the "pendency" of “any civil er criminal 
proceeding we. instituted by the United States to prevent, 
restrain or punish violations of any of the antitrust taiok, 
tee ni ic in what appears to be desperation, suggest 
a strained and unreasonable construction of Section 5 which 
would ssehdeoatae the pendency ofa government civil petion 
into what defendants’ self£-servingly call (2) "the enforce- 
ment" poviten ‘ef the action and (2y the "remedy" or ‘relies 
portion thereof. Applying their. spurious theory to the case 
na duties duguiasdts ieesene that the government's civil 
action against defendants Grinnell Corperation, et 21. 
bine prevent, restrain or punish violations" of the Sherman 
Act ceased sia -pend upon the Supreme Court’ 3 decision of June 
13, 1966 ead its mandate pursuant thereto which affirmed the 
juego of the District Court and reversed the decree, 
as seal the same to the District “Court for aeeenes hearing 
on the nature of the relief consistent with the views expressed 
in the Opinion of the Court (U. S. v. Grinnell Corporation, 
384 U.S. 563, 16 L. ed. 2d 778 (1966)]. Defendants advance 


‘this theory despite the established principle that "The 


proper disposition of antitrust cases is obviously of great 


public importance, and their remedial phase,~ more eften than 
‘not, is anh” United States vy. DuPont ‘De Nemours & Cai, 
366 U.S. 316, 323, 6 L. ed. 2d 318, 323 (1961). Defendants. 

also appear to overlook tha Supcene Court's direction to the 
District Court in Ui) S- v. Grinnell Corp., supra, that the : 


relief granted should specifically relate to the violations 


- practiced. 


“Phe Government objects, as do the 
defendants, to the broad and generalized 
terms of the restraining order. They 
properly point out, as we emphasized in 
Schine Theatres v..United States, supra, 
334 U.S. at 125-126, 92 L. ed. at 1256- 
1257, that the precise practices found 
to have violated the Act should be speci- 
:fically enjoined. On remand, we suggest 
that that course be taken." United States 

: vy, Grinnell Corporation, supra 384 U.S. 
at 579-580, 16 L.. ed. 2d at 791 (1966). 
[Emphasis supplied]. é 


Beginning with the Supreme Court's decision in 
New Jersey Wood Finishing Company v. Minnesota Mining and 
Manufacturing Company, 381 U.S. 311, 14 L. ede 2d GOS (1965), 
Section 5(b) has been given a vitality and significance 


in the scheme of effective antitrust enforcement, In the 3M 


case, the Court emphasized that "Congress has expressed its 


\ 


ee 


pelief that pines antitrust litigation is ‘nk of the 

surest aren for effective enforcement of the antitrust 
laws." 381 U.S. at 318, 14 L. ed, -2d at 411. With this 
Congressional intent in mind, the Court ruled chat a pro- 
ceeding before the Federal Trade Caelhnte is a "civil or 
ebdinet seosiading ys sanvtcited: py the United States" 
which ere the statute of limitations during its pendency. 
Thus , the Court gave a liberal rather than a restrictive 
construction to the phrase “civil or criminal proceeding wie 
instituted by the United States." | 


Following the 3M case, the Court in Leh v. General 
Petroleum-Corporation, 382 u.s..54, 15 L. ed. 2d 134, Reh. den. 


382 U.S.-1001, 15 L. ed. 2d 491 (1965), gave a Liberal rather 


than restrictive construction to the phrese "based in whole 


or in part on any matter complained of," In determining 


the effect to be given to Section 5(b), the Court held: 


’ 


"Rather, effect must be given to 
the broad terms of the statute itself 
=. ‘based in wnolte or in part on any 

- matter complained of" (emphasis added) 
=- read in light of conzress' ‘belief 
that private antitrust litigation is 

‘one of the surest weapons for effective 
law enforcement of the anti-trust laws.; 
381 U.S. at 318, 14 L. ed, 2d at 411. 


_Doubtlessly, care must be exercised 
to insure that reliance upon the govern- 
-ment proceeding is not. mere sham and 
that the matters complained of in the 
government suit bear a real relation to 
the private plaintiff's claim for relief. 
But the courts must not allow a legi- 
timate concern that inv scation of Sec- 

_ tion 5(b) be made in good faith to lead 
them to a niggardly construction of the 


_ gtatutory Language here in question." 
382 U.s. at 59, 15 L. ed. 2dat 138. 


In accordance with the Supreme Court's pronounce- 


ments eu the 3M and Leh cases, the ‘Third Circuit, in State 
of New Jersey Ve ckion Gave Bal: 387 F. 2d 94 (3rd Cir. 
1967), gave the folle 

of Section 5(b) of the Clayton Act: 


"phe Congressional history, as 
reflected in the Minnesota Mining case, 
gives further support to the view that 
the tolling provision was enacted for 

. the benefit of private parties who were 
injured. This factor plus Congressional 
policy suggest most strongly that the 
tolling provision, if of doubtful mean- 

. ing, should be interpreted in a way 
which will permit a determination on 
the merits of private claims in this 
area."' ‘New Jersey v. Morton Salt Co., 
supra, 387 F. 2d at 97. {Emphasis 
supplied]. cet as 


Dispite the plain language of Section 5(b) and the 


congressional intent behind it and the judicial interpreta- 


tion and construction of it as expressed in 341, Leh and liorton 
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| i ne Sa 


Salt Co, cases, defendants rely on two 1956 cases to place 
pont dacs us 
a restrictive construction upor ‘the word npecsianey," ie. 


enge v. Twentieth Century Fox Film Beenowarion, 23%.'F., 2d 


Greng 


325 (7th Cir. 1956); and Tague v. Balaban, 146 F. Supp. gue 
(N.D. Ill. 1956). Both of these cases grew out of the-Govern- 
ment civil procescees tiodletng the ise industry, U. Sl eae 

Paramount Pictures, Inc., 334 U.S. 1, 92 L. ed, 1260 

(1948) . Both the Grenge and the Tague cases dealt with 


Section 5 of the Clayton Act prior ‘to its 1955 Amendment 


and rested upon the premise (now: aecaiedaa) that tho ovima 


facie evidence provision of Section 5 was inexorably inter- 


twined with the tolling provision. Thus in Tague, the court 
held ae the government civil proceeding ceased to pend, and 
the. statute of limitations ceased to be suspended, n-a 
February "8, 1950 decree in the Government proceeding was 


entered and rehearing thereon was denied by the Supreme Court, 


venanee at that time there was a decree mech could be used 
as prima facie evidence in the private suit. The reasoning 


of the court in Tague was as follows: 
cra . 
“Therefore, a Government suit ¢eases 
‘to pend, for purposes of Section 5, once 
there has been a final adjudication of 
some violation of the anti-trust laws 


4 
‘ 
' 


‘i 


which can be evidence to support allega- 
. Exons of the same alleged violations in 
-a suit by a private plaintiff. This is 
especially so since it is the adjudica- 
tion of a violation, and not the type and 
extent of relict granted, that is eviden- . 
tiary yalue to a private p aintiff in a 
subsequent suit." Tague v. Balaban, 
supra, 146 F. Supp. at 300. {Emphasis 


"  " “ added}. : 
In Tague, as well as in Grengé, the court relies 


upon a construction of Section 5 which makes the statute of 


limitations tolling provision dependent upon the prima facie 


evidence provision. However, both the 3M and Leh cases, 


- erate: 4 . rrr et 
supra, have overturndd this construction and held that 


Sections 5(a) and 5(b) are not interrelated, but apply 


independent ly of each cther, In the 3M case, supra, the 


Court held: 


é "In our view, therefore, the two 
sections are not necessarily coexten- 
sive; they are governed by different 
considerations as well as congressional 
policy objectives. This makes §5(b) 
‘readily severable from §5(a),,is inappli- 
cable to Commission proceedings ... that 
conclusion would be immaterial in our 
consideration of §5(b) and §4(b)." 
381 U.S. at 318, 14 L. ed. 2d at 410- 
411. (Emphasis supplied]. ; 


Even (@ wa 


aos ana 
4cyuc dey + het 


Sot) 


The Court in 3M continued: 


" .. In this connection, and of 


crucial significance, is the fact that 
the potential advantages available to 


2 anes 


such litigants because of §5(b) reach 

* far beyond the specific and limited bene- 
fits accruing to them under §5(a)." 381 
U.S. at 320, 14 L. ed. at 412. 


Accordingly, the Tague and Grenge cases are no 
longer of any significance in that the rationale behind 


their conclusions has become obsolete. 


‘ Dickinson, Inc. v. Kansas City Star Company, 173 

F. eae. 423 (W.D. Mo. 1959), a ‘decision prior to the 3M 

and Leh cases, espcusesdefendants'’ position as untenable, 
‘In Dickinson, the government simultaneously sommannad a 
criminal and a civil action against defendants for vicla- 

tions of Section 2 of the Sherman Act. ‘The eriminal action. 
resulted in “zuilty" verdicts. The civil action ceased to 
pend when defendants entered ine consent decrees five months © 
after the criminal suit terminated. The court ruled that the 
government suit continued to pend’ suspend the running at 

the statute of limitations until the time the consent 

decrees in. the civilactits were entered. It further ruled 
that the criminal suit could be used as prima facie evidence 
“by the private plaintiff, even though the plaintiff commenced 
his éetton more than one year after the criminal suit ceased 


to pend. 


' 


. 


The Dickinson case was epproved in State of Michigan 


i Morton Salt Company, 259 F. Supp. 35 (D. Minn. 1966) affirmed 


en eens © 


sub nom, Hardy Salt Co. v. State of Illinois, 377 F, 2d 768 
48th Cir. 1967), which held that ‘cee penuency of a government 
civil suit suspended the statute of limitations irrespective 
of the Sant that the civil suit was decided solely upon the 
record of a previous companion criminal suit against the same 
defendants. In so holding, the adaet stated; 


"Because the Gevernment civil 
action here produced no new testimony, 
being submitted on the record made in 
. the criminal case, defendants maintain 
‘that the fruits of the Government action 
were availabie to plaintiffs following 
*completion of the criminal case, It 

is suggested that they could well have 
initia ‘ed their review and assessment of 
the Government case and their respective 
“claims during the year following temni- 
mation of the criminal action. This 
argument suffers from hindsight to the 
extent that private plaintiffs may not 
‘have been aware that the civil action 
‘would produce little else in the way of 
discovery, documents, testimony or 
exhibits, Additionally, questions may 
have been raised in- the civil suit ‘ 
which had not been previously determined 
-gy the criminal action.. If this were 
so, then the private actions could 
conceivably progress at a faster pace," 
259 F. Supp. at 52. ([Lnphasis supplied]. 


In light of the foregoing, defendants' argument 
that the Supreme Court decision.of June 13, 1966, U.S. v. 
Grinnell Corp., supra, ended the pendency of the government 
proceeding, despite the fact that the case was remanded and 
further evidence was spa ie to the district court at trial, 
must be rejected. Rather, July 11, 1967, the date on which 
the final decree was entered by the Dis trict Court, must be 

 gidered the date upon WaEen the Government proceeding 

ceased to pend. 

Even assuming arguendo that a decree which may be 

, 1) is pane 

decree which ceases the pendency of the action under §5(b), 
the facts of the present case dictate the conclusion that. 
the government cave against the defendants continued to pend. 
at least until the district shi decree of July 11, 1967 
was entered. Tt is clear, és ths defendants recognize, that 
the July 11, 1967 decree may constitute prima facie nittteain 

The Supreme ewe be its opinion, dirzcted that 
"the precise practices found ‘to have violated the Kae should 


‘be specifically enjoined. On remand we suggest that that 


course be followed." U.S. v. Grinnell Corp., supra, 384 U.S. 


‘at 579-580, 16 L. ed. 24 et 791. Furthermore, in discussing 


the means of the §2 violations, the Court stated: 
‘two of the means by which ADT acquired 
and maintained its large share of the market 
are the requirements that subscribers sign five- 
year contracts and the retention by ADT of 
title to the protective services equipment 
installed on a subscriber's premises. On 
this record it appears that these practices 
constitute substantial barriers to competition 
‘and the the relief against them is. appropriate. 
The pros and cons are argued with considerable 
vehemence here. Again. we cannot resolve them 
on: the record. The various aspects of this 
controversy must be explored by the District 
“Court and suitable protective provisions included 
_ dn the decree. ..." 384 U.S. at 578, 16 L. ed 
- 2d at 790, 791 [Emphasis supplied]. Me. 


Accordingly, the Supreme Court recognized that further je 
judication was necessary with respect we: tue very important 
aspects of the mosoply: It recognized that the effect of 
these practices could not ie determined on the present cheese. 
Further éxploration into this "controversy" was done by the 


district court in the form of depositions, documentary eyi- 


dence, two days of trial hearings and final argument, all of 


which res:lted in the final deeree of July 11, 1967. 


That defendants recognize that the Supreme Court 


decision, order and mandate did not cause the government 


proceeding to cease pending is clear from their briefs and 
letters submitted to the district court in the government | 
proceeding and to this Court in the present ease. Ina 
letter to judge Wyzanski dated May 25, 1967, counsel for 
defendant ADT, obviously with an eye toward avoiding any 
prima facie effect of the decree in private treble damage 
actions, stated: gre ite 
"Nothwithstanding these and other considera- 
tions, if the Government will agree to certain 
consent language previously proposed by the defen- 
dants or if the Court were to adopt language indica- 
ting that the Final Judgment to be entered is by 
consent of the defendants without additional findings 
of fact or conclusions of law, ADT would agree to 
accept without objection whet we understand to be 


the substance of your proposed language." 


Likewise,: Defendant Grinnell, in its Memorandum On Remand, 


requested the Court to include in the final decree language 


which would indicate that the decree was a’consent decree as. 


-to Grinn® 1 so that the decree could not be used as prima 
facie evidence in private treble damage actions against Grinnell. 


Counsel for Grinnell recognized: 


"In the instant case, however, the Supreme 
Court's majority opinion states that ‘the pre- 
cise practices found to have violated the Act 
should be specifically enjoined” (384 U.S. at 
pp.:579-80). This language may be used. 


hereafter to support an argument that anything 
‘now enjoined is a ‘precise practice’ which 
this Court 'found to have violated' the Sherman 
Act, and that the final decree creates a prima 
facie case tu that effect." 

From the decree of Juiy 11, 1967, it is obvious that <> 


Judge Wyzanski disagreed with defendants’ position. 


Perhaps more revealing are the statements of defendants 
in their briefs in these cases in support of their motions to 
strike from the complaints references to the government pro- 


ceedings in U. S. v. Grinnell Corporation, 236 F. Supp. 244 


_@. B. fT. 1964), aff'd in part and rev'd in part, 384 U.S. 


563 (1966): 
" .,. Here plaintiffs attempt to rely 
upon a 1964 District Court judgment which was 
not wholly affirmed and which was superseded by 
a final decree not entered until guly, 1967." 
Brief of ADT at p. 4. : 


"Under the provisions of §5(a), it is 
only the final decrec itself which may be 
used as prima facie evidence, and then only 
with respect to those issues which were 
actually ‘and necessarily decided by the 
judgment and which establish matters of 
ultimate fact in the private suit. The 
various opinions, decisions or changes which 
led up to entry of the final judgment are not 
themselves evidence, and are not properly part 
of the complaint." Memorandum of Grinnell 
Corporation, at p. 5. 
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Grinnell took the position that plaintiffs "may refer to the 


final decree therein and state that they intend to use it as 
prima facie evidence in these proceedings to the extent per- 


. 


mitted by Section 5(a). ean (Memorandum of Grinnell Corpora- 


tion, at p. 4). 


Aside from the defendants’ own recognition, it is 


clear that the final decree of July 11, 1967 may be used as 


prima facie evidence in these private treble damage suits. 


< 


In. Hanover Shde, Inc. v. United Shoe Machinery Corporation, 


245 F. Supp. 258 (M.D. Pa. 1965), aff'd, 392 U.S. 481, 20 L. 


ed. 2d 1231, Reh. den. 393 U.S. 901, the Court held that a 


decree setting forth the relief granted was properly admissible 
under §5(a) of the Clayton Act as prima facie evidence in a 
private action: 


"Tf the lease-only system was not a 
monopolistic practice by the aid of which 
United Maintained is monopolistic position, 
it would have been unnecessary for the court 
to order: its cessation since it is a practice 
which could exist independent of the other 
lease provisions and practices." 245 F. Supp. 
at 268. 


Likewise, in Elyria-Lorain Broadcasting Co. v. Lorain Fonenal 
Company, 298 F. 2d 356 (6th Cir. 1961), an injunctive decree 


in a government antitrust proceeding 1 be 


a ee - 


introduced as prima facie evidence under Section 5(a), 


eeayeee Act: 
"|, [W]here an injunction is sranced 


there must have been a determination os piesent 
damage." 298 F. 2d at 358. 


In Fifth and Walnut, Ine. v Vv. "Loew! 'S “Incorporated, 176 F. 2d 
587, 593 (2ad Cir. 1949) (another of the “novie cases my), che 
Court held that a Supreme Court dectue was not final ad could 
not be introduced as prima facie evidence under old §5, Clay- 
ton Act, where the "Supreme cout has accepted the basic 
. findings of illegality aaa has sent the cases back for more 


REE 3 found was of the 


congtee relief; in short that the 
nature to make a final eegute more favor ste that otherwise 


to the plaintiffs’ position." 


“Defendants rely on Grenge Wie Tventieth Certtury Fox 
_ Film Corporation, 232 F. 2d 325 (7th Cir. 1956). In addition 
to the reasons previously set forth herein, those cases are Nok 
‘applicable to the present cases on their facts. In the Tague 
case, the district court held that the 1950 decree against 
defendant Loew's was a final-decree, even though it areaceed 
the parties to submit plans for divorcement and divestiture 
of Loew's exhibitor holdings in order to comply with the 


Supreme Court's 1948 decision. The decree relicd upon by 


L ; : a i 
the plaintiff in Tague, was a 1952 decree against Loetz which 
47 -15- 


was handed down pursuant to the 1950 decree and the greater 


part of which was the parties' plan for divorcement and 


divestiture. 146 F. Supp. at 359-360. 


In the cases at bar, a reading of the district court's 
July 11th 1967 decree in the related Government prockeding 
wanes shows that the decree dealt with much more than the 
parties' plan of divestiture. The rourt set forth in the 
decree itself that the decree was only tgsund after the Court 
had “gully considered" the earlier record of the case, 
including the evidence, and "all. aspects of the decree as to 
which the Supreme Court further inquiry on remand 


and as to which the parties had reached no agreement. 


In. the Grenge case, the Court held that the govern- 
ment procecding continued to pend up to the time the court 


entered a remand decree which "for the first time determined 
that the vertical integrations were active aids to the ii 
spiracy theretofore determined and ones Paatons violations 
of the act." 232 F. 2d at 333. ieee, the "relief" aspect of 
the decree which the Court, by dicta: indicated. would not 


continue to pend the action, was the same as that portion of 


the decree involved in the Tague case. 


‘I€ anything, the facts of the Grenge case support 


-16- 


the eoadluslion in this case that the guvesemnnt proceeding 
here continued to pend oneak the decree on remand was 
entered on July 11, 1967. For as in Grenge, the district 
court, after remand, for the first time determined if and 


to eee extent the’ defendants’ practices of requiring aie 


scribers si sign five-year contracts and the cesanenen te 


“? 


ADT of title to the protective services equipment paatahine 
on the subseriber' s premises constituted Snes baz riers 


to competition. 


This Court's Pre-trial Order j conclusion in 

. Gottesman Vv. General Motors ‘Corporation, Civil Action No. 

Civ. 121-251 (s. D.NSY.35 (Pretrial Order filed March 18, 

1963) also supports plaintiffs' position that the Government's 
proceedings here parided until July 11, 1967, the date of ne 
decree on ‘eenand: In Gottesman, The district Court entered 

a ‘Judgment on December 9, 1954 dismissing the Government's 
claims of violations of Sections Land 2 of the Sherman Act 
and Section 7 of the Clayton Act. * ee June 3, 1957, the Supreme 
Court svwstained the Government on the Section 7 violation ae 
expretely did not rule upon Sections 1 and 2 of the Sherman 
Act. The Suprene Court issued a mandate on June 16; 1957 


stating that the judgment was reversed and the cause remanded 


‘ 


for further hearing on the question of appropriate relief. 


siv< 


‘ 


Uron remand, the District Court entered two separate judg- 
ments on November 17, 1959, one: judgment eT its 
original judgment only as it dealt with Section 7 of the 
Clayton Act, decreeing that defendants had. violated 

Section 7 gad acavediog nae ApETRPEL EES relief. The second 
judgment of November 1957 stated that previous decree dis- 
missing ‘he Sherman Act Sections 1 and 2 claims remained 
untouched. From the judgment dealing with Section 7, ‘the 
defendants appealed. On May 22, 1961, the Supreme Court 


vacated that judgment and remanded the case for further 


be granted. On March 22, 1962, the D deeiet » eens on remand, 
entered the final judgment. In the ensuing privete antitrust 
action that followed, the Court held that the Government suit 
continued to pend ‘until March 1, 1962, the date when the dis- 
‘trict court, upon remand, entered the final judgment. Thus, 
although after the Supreme Court's second remand of the govern- 
ment proceeding all that was left for the district court to- 
conduct was further Pee consistent with the ‘Supreme 
.Court's opinion as to the relief to be granted, it was held 
‘that the action continued to pend after the Supreme Court's 
hntciwidomieten, and until ais district court entered its final 
decree. 


wis 


Conspicuously absent from the Court's Pre-Trial Order 

of March 18, 1963 in Gottesman is any distinction between an 
adjudication of a violation and the granting of relief. 
Defendant’ s cit ianeaaia acai the only reason the government , 
action continued to pend ‘up to the March 1, 1962 remand order 
4s because until that time there was no"'piece of paper called 
a final judgment as to which the appellate process had been 
‘exhausted'" tends to make a mockery of the Court's Pre-trial 
Order in Gottesman, Defendants base this assertion on the 
fact that the Suprene Court on thie second appeal "vacated" 
the judgment. ‘However, it is clear from a reading of the 
Supreme Court's opinion in United States v. DuPont DeNemours | 
& Co.*, 366 U.S. 316, 6 L. ed. 2d 318 (1961), that the Supreme 
Court made a final adjudication that there was a violation of 
§7 of the Clayton Act, and that the district court had to 
determiné only the equitable relief necessary. In fact, the 
‘ea question before the Supreme Court oe the second appeal 
was the iia ici of relief giilowed by the District Court. 

366 U.S. at 326, 6 L. ed. 2d at 395. And upon the second 
remand, the only duty of the district court was to fashion a’ 


’ decree for complete divestiture by the defendant of its stock 


in General Motors. In this light, defendants'clinging to the 


Pena eee eee eee ane neers 
* The government procecding relevant to the Gottesman case. 


ae 
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to ‘the Supreme Court's word ‘vacated demonstrates the 


{nherent weakness of defendants' contention. 


In light of the foregoing, it is ‘clear that 
Government civil proceeding entitled Ur ted States Vv. Grinnell 
Corporation, et al. continued to pend, within the meaning of 


§5(b) of the Clayton Act, until the decree on remand was 


entered by the District Court on July 11, 1967, and gacotdingly, 


that —_ statute of limitations for private treble damage 
actions based in whole or in part on the Government ‘nical 


lea 
ing was suspended for one year thereafter, gacil fly 11, 1968. 
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A. Pavl Victor, Esq juire 

Weil, Gotshal & Menges 

767 Fifth piscine 

New Yorl:, New York 10022 

Re: Grinnell Cases «- 555% Ginnea Defendants ' 

Motion for Partial Si=cary Judgucnt (Statute 
of Liz 


Dear Paul: 


_Enclesed please fine a draft of 
our portion of the briet con: De L, 1967 as the | 
_date when the government accuc: cbove cases ceased 
to pend. Although the erguasat £erth under once 
argument heading, as a matter oz style you may want to 
break: dow this poztion of the extent into tio ox three 
seperate argument headines.. = Wi also note that we 
did not go into detail wita : ; se to tae 7 cases 
in that we felt that they con % inguished en th 
merits. 


tsoever, please 
contact us. We will sec senk concerning the 
final éxaft of the br ef, 


Sincerely yours, 


Eerbert B, Newberg 
st) = aa a Montague, Jr. 
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GEHALD BD. YOGanan 
FEwOUAS B. EULLIMAN 


VOCE - : of 
cam a. on, .f : : a ; July aL; 1969 
Cam ©. LOekLL . Gar ° 
SONAL J. WH LAMSOM MaAATIM &. amour 7 . : His 
BONEN 4. seinen oa . 
eme a. ker 
LAnenee @. ‘Lerreyman 
Sruan? 4, Rowen * OEOFFRET O. WHARTON 
BAU CE M. LAT mat 


Gentlemen: 


ievantied for your consideration is a copy of the 
draft statute of limitations brief which I received at 3:45 
this afternoon from Herb Newberg and Lacdie Montague. 
Due to other comuitments and time problems, the 
best time to have our drafting session with xrespect to 
this draft and Merb Rebinson's affidavit will be at 2:00 
/P.M. on Wednesday, July 23, at this office. I think we 
should be prepared to work as long as necessary to get this 
brief into final shape, as I do not expect there will be 


-sufficient tine for us to work on it together subsequent to 
Wednesday. 


Sincerely yours, 


Pik oe 
| a faced 
APV: jaw : dhe Paul, Victor , 
Enclosure Aol , : 
ec: Herbert Robinson, Esq. 
' Max Wild, Esq. 

Barry Brett, Esq. 

Glen Kanwit, Esq. 

Herbert B. Newberg, Esq. ~ 
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A. Poul Victor, Esqu 
Wetl, Gorsnel & Hanges 
767 PLteh Avenue 

Ueu York, How York 10022 


‘Re: purse Lax - Alarm Antitruct Cases 


"ly to renind you that we , wend Like 
the gfe tice Org oz ths " plaineifis’ | Lyief in 


conta tu the onevea cetien. 


Also, es I teld you ct the last meeting of pleintiffc' 
counsel, we are willing to supply nan power for vevicwing ADE'S 
records for the prepsr nation es Che answer to interrogatory mo. 


15 frou you ceacerning both 


Sincerely yours, 


CONDH, SHAPIRO, BIRIER 


Lamon! t mtn 


ponteuan and COLIN 


’ ie Laddic MPReahess Jt. 


“WiM,dx./th 


arsy J, Deete, 


Law orriccs 


~ 4 C7). 
Maantic ’ Deiger Dede hex asul ‘si hon 


AORANAM L. GRAPIAO 
RYLVAt 6. CONEH 
acuatn L.cOmtn 
rreny & HCCANKe 
amet. banwov 
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SC ree Et 4. AAAON 
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urnncat o.xcworne 
MAYO SMANKEN 


HM. LADOIS MONTAGUE, JP. 


PAIINGH Ww, MITTRCOGL 
RPOMALO G. GLAZER 
STCPREN C. SUSSMAN 
ALAM ML CANES 
HOWAHO A BLUM 
MICHAEL J. KEINE 
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avid BENCER 
PILI MM, SHIM MAM 
ALOLAT TICINGLRG 
IMViNG 1, SPECTOR 
NATHAN PEIN STOIN 
BSIDNKY MAKGULIES 
RICHARD ©, PCARL 
MARK K, RCSSLER 
MAROLD GRCENOCRG 
MICHAND O.LACEN 
MOWAHD &. SCHAMOCLAN 
RICHARD’ wm, SQUIRE 
CCS C. RAPUSTIN 
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February 25, 1970 


A. Paul Victor, Esquire 
Weil, Gotshal and Manges 


767 Fifth Avenue 


New York, New York 


10022 


Re: | Burglar Alarms Antitrust 


Dear Paul: 


The following are our comments concerning the draft of 
the brief for plaintiffs -- appellees involving the statute of 
limitations issue in these cases: 


1. Pages 24 and 25 of the Draft Re 
in Detendants' 


‘We fully agree tl 
-and misused the language 
‘history, but we think 


lating to the Quotations 
Brier tron the Legislative History: 


yat the defendants have misconstrued 

contained in the legislative 

the present brief, on page 25, 
s 


misstates the congressional intent behind the 1955 amend-. 


ment. Accordingly we suggest that che following Language 
be inserted in lieu of the paragraph beginning on the 
bottom of page 24 and carrying over to page 25 of the 
drafe brief: 


In support of their "liability-remedy” distinction with 
respect to suspension of the statute of Limitations, 
defendants quote selected language from the Senate 
Judiciary Committee Report which, defendants contend, 
illustrates that Congress, in amending §5(b), did not wish 


to unduly prolong the suspension of the statute of Limita-_ 
tions. Defendants then argue that the "Liability-remedy" 


aw OFFICES 


CAs Vor bu Baryor, Mhinher sented Chea 
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distinction coincides with and furthers this congres-._ 
sional intent. ' A 


Nowever, defendants seriously misconstrue the congressional 
intent by relying on langvege taken out of context. Set 
forth below is the full paragraph only partically quoted 

by defendants (that portion which was not quoted by defen- 
dants being underlined): 


“While the committee ‘considers it highly 
destrable to toll the statute of Linitations 
during a Government antitrust action and to 
graat plaintiff a reasonable time thereafter 
in which to bring suit, it does not believe that 
the undue prolongation of proceedings is conducive 
to effective and ient enforcement of the 
antitrust laws. 4 sresent bill would assure 
all plaintiffs of at Cast G years trom the time 
thelr cause of action accrued to wnich to insti- 
tute suit. it would aiso guarantee every plain- 
tift at Least A year fron the close cf 

. Government antitrust suit to prepare his case 
_and file his complaine. But in cases wilere 
the plaintife's accion nad veon suspencea by 
the pendency of a Government antitrust procced- 
ing, he would be required to bring his action 
within the suspension period, i.e., 
within L year after the Government suit had 
* terimineted, or within 4 years axter his 
cause of action accrucd.” §, Rep. ol, in U.S. 
Code cong. & Adminis. News. 84th Cong., lst 
_Sess., 2333 (1955). 
Prior to the 1955 amendment, §5 provided that the appli- 
.cable state statute of limitations was suspended by an 
intervening government proceeding and that the statute 
of limitations continued to run after the government 
proceeding ceased to pend. Gordon v. Loew's Incorpora- 
ted, 247 F.2d 451, ‘5S (3rd Cir, 1957) 3 tomand Vv. 
Universal Film Exchanges, 172° F.2d 37) Clge Cir. 1949)), 
‘Gert. den. 336 U.s. 907, reh. den. 337 U.S. 934, reh 
den. 337 U.S. 961. The above-quoted language was 
Congress' instruction that the pre-1955 


gear ON NEES 


px 
‘4 tyes Stlinhsr wart Cohen 
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waul Victor, Esquire * i- February 25, 1970 
suspension rule would not continue, but rather 
that a private 9 ainti£é's stetute of Limitations 
would be four (%) years or, in the alternative, one 
(1) year after the government proceeding ceased to 
_pend, but not four (4) years plus the pendency of 
‘the government proceeding. 
We Strongly Urge that the Following be Inserted, 
Probably at the End ofthe Arguaen nding on 
page 3 of the Drake: 


The dicta in the Grengs and the Tague cases, relied 
upon by defendants, dealt with Section 5. of the Clayton 
Act prior to its 1955 Amencment and rested upon the 
premise (now erroneous) that the-prima facie evidence 
provision of Section 5 was inexorably intertwined 

with the tolling provision. The reasoning behind the 
court's dicta in Tague was as follows: 


“Therefore, 2 Governmen 
to pend, for purposcs of. Se 
“there has been a final adju ication of 
some violation of the anti-trust Laws 
which can be evidence ts support allega- 
tions of the same alleged violations in 
a suit by a private plaintiff. This is 
especially so since it is the adjudication 
: of a violation, and not the type and excent 
of relief granted, that is evidentiary value 
to a private plaintif? in a suosequent suit." 


Tapue.v. Balaban, supra, 146 F. Supp. at 360. 
[Emphas2s added}. oe z . 


In Tague, as well as in Grengs, the court relied 
“pon a construction of Section 5 which made the 
statute of limitations tolling provisions dependent 
upon the prima facie evidence provision. However, 


both the 3M and Leh cases, supra, rejected. 


erect 


9 
G 
t 
te 


this construction and held that Sections 5(a) and 
S(b) are not coextensive, but apply independently 
of each other. In the 3M cuse, supra, the Cour 
held: : ‘: 


haw OFfictsS 
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"In our view, therefore, the two sections 
are not necessarily coexistcnsive; they are 
governed by different considerations as well as 
congressional policy objectives. This makes §5(b). 
readily serverable from §5(2). Even if we assumed 
arguendo that §5(a) is inapplicable to Commission 
proceedings ... that conclusion would be immaterial 
dn ‘our considerations co §5(b) and §4(b)."" 381 
U.S. at 318, 14 L. ed, 2d at 410-411. [Emphasis 
supplied]. eee: ‘ 
The Court: in 3M continued: 

a " ..In this connection, and of 
crucial significance, is the fact thet 
the potential advantages available to 
such litigants because of §5(b) reach 
far heyond the specific and limited bene- 
fits accruing co thom under CS teyi." 
[emphasis added] 361 U.S, at 320, 

/ 4b. ed at 412. z es 


Likewise, in the recent case Mariccpa County v. 
American Pipe and Construction Co., 303 F. Supp. 

77 (D. Aviz. 1969), the court recognized that 

"the ‘complimentary’ and togetherness construction 
given Clayton §§5(a) and 5(b) ... was discarded and 
overruled in Minnesota Mining and Manufacturing Co. 
v. New Jersey Wood Finishing Co. coe |) 6OUe Bs SUPP. 
at 84. 4 é 


Accordingly, although a government proceeding would 

be considered to pend until at least a judgment capable 
of being used under §5(a) is rendered, §5(b) goes 
beyond §5(a) time-wise with its tolling provisions. 

As the 3M case makes clear, "J .the textual distinctions 
as well as. the policy basis of §5(b) indicate it was 

to serve a more comprehensive function (than §5(a)] 

in the congressional scheme of things." 381 U.S. 

at 319, 14 L. Ed. 2d at 411. [For example, where the 
government brings both a criminal and a civil action 
for the same antitrust viclations, and the criminal 
action is. coneluded with a judgment that is prima 


oe 


2 ade Waitt d repeats eae So a oe iu ; i be 
‘paul Victor, Esquire -5- February 25, 1970 


facie evidence under §5(a) while the civil action 
_ continues to pend, the statute of limitations 
continues to be tolled by that pending civil 
‘action, Dickinson, Inc. v. Kansas Citv Star 
Company, 173 F. Supp. 423 (W.D. Mo. 1559); S)s 
accord, Maricop2 County v. American Pine and 
Construction Company, supra. See this brief, 
infra, pp. 29 and 30. 
3. The foregoing are the two major revisions which we 
feel must be made in the brier. In addition we 
have the following minor suggestions, 
a.The brief refers to the government case either as 
“eovernment antitrust enforcement action" or 4 
"government enforcement proceeding". We feel that 
“the word "enforcement" should be omitted in that 
it seems to give recognition to the defendants‘ 
AaB E Satyr med” theory. 


b.On the top of page 63 _phriise (4) should be revised to 
read as fol lows: 


. 


(4) enumerating specific practices found to have 
,wiolated the Sherman Act and enjoining these 
practices, some of which had not previously been 
enjoined, 


¢.On page 13, immediately following the phrase ending 
with footnote number 3, the following should be 
inserted: 


. ’ 
there was no final declaration as to the specific 
actions of the defendants that violated the 

* antitrust laws; 


As I mentioned to you over the phone, I em planning to 
attend the meeting of counsel to be held on March 3, Looking 
forward to ening yeu then, : . 


Sincerely yours, 


COHEN, SHAPIRO, BERGER, 
POLISHER and COilEN 
H, Laddie Montague, Jr. 


HLM, Jr./th 
cect Barry J. Brecc, Esq. 
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‘ All Subscriber Plaintiffs Counsel 


‘Enclosed herewith is a copy. of the brief we filed 
in the Court of ppeets relating to the Statute of Limita- 
as issue. 


The oral argument in os casé is‘se 
 Priccadax, March 26, 1970. Counsel have been 
to respond to che court's calender call. 10 
that date, although the actual time for un 
be different. 


hed 


°C 
So 


Joel Hoffman will be arguing the case for plain- 
tiffs-appellees. However, David Berger of Cohen, Shapiro, 
Berger, Polisher & Cohen has requested permission from the 
court to argue the case on behalf of his own clients. 


Sincerely yours, 


a & MANGES 
gy = . 
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- By. E ee ie 


‘A. Paul Victor ~ 
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A. Faul Victor, Esquirc 
Weil, Gotshal end nanges 
767 Fixtth Avenue 

Hew York, New York 10022 


Re: ‘Grinnell’ - Ansuet to Petition for Corti. series dt: 
Pkoswcmeset 


LLL - Ansvez Co tee 


Dear Paul: 


fox Cevtiorari with respects to the 
the above matter. As 4 prefact, 


I think it is importent that we confine our brict in answer to 


o 


issue of why the Suorciac Court should net hear these cases Fob 
to the issue of whether the defendants’ contentions have any werd 
' 
1. ‘fhere is No Conflict between the 
ang Seventh Circuits by Reason of 


FoLloving 


alleen nO 


in the Seventh Circuit involved 


a different statuce 


: Pe eee 
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The Seventh Circuit's decisions relied upon by 
the defendants construed Section 5 of the CLayton Act, ES TSC. 
§16, prior to its enendment in 1955. In contrast, the decisica 
below eo Second Circuit construed Section §(a} of the Clayton 
ab dnuniied 0 0088, 2 US g16(a) and (b). 


The Supreme Court requires nae OT 


questions | oe he answered in Cetexmsining whether under a given 
facts, a statute of Limitations is to be tolled, is one 
tof legislative intent whether the right shall be enforceable... 
after the presevibed tine.'" Burnett v. Yew York Central Rallsoad 
Coszany, 360 U.S. 424, 426 (21055). Tue Secend Circuit in the 
‘decision belcw complied with this requisement; it Locked to the” 


termining the extent co which 


expressed in congunet tion with the promulga tion of the 1955 oninénents 
to Section 5 of the Clayton Act which vesulted in amended Sections 
§(a) and 5b). Accordingly this legislative Zatent upon which 
decision below was based was not before the Seventh CixeuLt in | 


decision velied upon by defendants nor was t relevant to the 


issues there at hand. Accer edinely there can be no cont 


ie Boul Victor, Esquiae August 4, 


- 


the decisions of the saventh Circuit with the decision below by 


the Second Cis 


Moreover the Second Cire 
and of oche 
applied Scetien 5(o} of the Glayton 
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b. The Second Circuis clearly complied 


the requiirenent contained ia the Seveath Cireule cases ust day 
‘dotermining vheth er of mot a govermmenc proscedbiy conginescs to 
pend suss equent to a Sxptem2 Court ozuer of Pawan shrhet 
court must serutinice beth the Supre 2e Court's opinion and order | 
and the Disterhct Coutes - 


Dp. eDy, TL. 


1 


Balaban, 146 F. Sup 


o 
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"A gtudy of the Februcry 6 
1950 aud Februavy 7, 1952 dscrees 
would ceca to me to be the wost 
Logical and intelligent manner 
in which to approsch the problem 
presented." ; 


is | °° Indeed, this is exactly what the Second 
Circuit did in reaghing the decision below: 


"The Sunvene Court's 
decision, United States v. sciunell 
Corp., supra, lett ampertant matters 
epen fox detemninsticn ea vensnd. 
The Cowst found Lt i:inpessible to 
resolve on the record before it 
the extent to wiich Loag term 
contrect and title retantian 
requirements imposcd on central 
station protective service 
aubscriuers comitiiuted ovketontia 
barriers to competition LYOQUusreng 
protective provisicns, ‘the district 
couxt was directed to explere the 
yarioatc aspects of the issue ca 
remand and to fashion suitable 
preteccion provisions ts céorive 
the tuo devices of whatever 
—ecercive pocex they might be £ound 
-to heve. 384 U.S, at 575. ‘the 
-Court also dixected the discrict 
court to replece its bircad and 
genercLized yecstsain 


ry 
. 


exder with 


. 
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pigocs - 

ining the 


one specifically enjo 
‘precise practices found to have . 
violated the 4ct, Id. at 579. 
Thus, sigaificcnt issues renained 
to be decided by the 

‘fn this sense the Supt 

Gecicicn did not fina 
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To this extent, the decision of the Second Circuit below and the 


decisions of the Seventi Circuit were decided upon distinct and 
separate factual essues ane to each case. Accordingly, any 
etesenencs in the eeaulte reached in theae cases cannot te deemed 
a confLict in the Legal nevatcoutene of “the Second end Ceventh 
Circuits. 

2. The ALleved ouseeeone TS tised by 2? -itdens with 


Respect to the Administyation of Private Treble 


OD 


“under the Clayten Act ave Abrenady Teen Resolved by Decision 


the Supreme Couth. 
5 eed 


en aaa : 

since the pane sation of the 
(b) of the Clayton Act, the Supreme Court hes issued two 
interpreting eke congressional intent uader lying private 
Litigation and in particular Clayton Act Section 5(h) and 205 
relationship to S(s). In lLiinnesots iintor and Menufacturins Co. 
ve Hew Jexsey ood Tinishing Co., 331 U.S. sii tt 
court held that proceediags by the Federal Trace 
the running of the statute ef Lis 


case by reason of the prov isionsoor 


Act. Later that year the Suprene Court decided Len ve Gs 
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Petroleun Cun: , 382 U.S. 34 (1965) xehk. den. 382 U.S. 2001, 
wherein the Court construed the scope of the words "beced in vhole 
or in part in any matter complained of in said proceeding” which 
appear in section 5(b) of the Clayton Act. In so deciding that 
case, the Supreme Court patcawaned the congressional intent 
underlyiag private treble damage actions and ‘the tolling provisions 


of Section 5(b) of the Clayton Act. 


Subsequent to the mee cited Supreme Court cases there 
have been at least two Court of Appe als decisions applying oneal 
5(b) of the Clayton Act in Light = the holdings in 3!i and Leh. 


In Wards? Save : At ef FLL 377 F. 26 763 (Sta Cir. 


Tegdy Salt Co. ve Beate e2 ieee 


1967) cert. den., 339 U.S. 912 (1967), the aaa Circuit Souk 


of Appeals held that Section 5(b) of the Clayton Act tolled th 
running of the statute of Limitations curing the pendency ofa 
government antitrust procecding and for one year thereafter ; 
Nas to a party named a3 a co-conspirator, and net as a4 defendsnt 
in the government litigation." 377 F. 2d at 769. In State of 
_....Hew Jersey v. Moxton Salt Co., 337°-F, 2d 94 (3rd Cir. 196 7), cext> 


den. sub nen., Internationa]. ht Comoany v. New Jersey, 391 U.S. 


967 (1963), the third Circuit Court of Appeals heid that the 


“A. Paul victor, Esquire ~-7~ August 14, 1970 
‘tolling provisions of Section 5(b) of the Clayton Act applied to 
a subsequent treble damage action based in whole or in port on a 
prior governm ment proceeding cven as to defendants in the vices 
action who were not named as defendants or co-conspirators in th 
related government action, tt) further held that: Section 5(b) 
tolled the statute of limitations until che siseiaataite procseedin 

was concluded as to the last defendant, even thous tha defencent in 


, the governaent and privé tedines entered en carlier concent 


Ideeree in the government proceedi s and would otherwise have been 


protected by bie : gtatute of Linitaciens. 
the guide 
for writs 


were deonicd. 


In the cases sub judice, the Second Ciscuit 
decision belcw bangmpeesed and applied ection 5(b) of t) 
Act in Light of the congress onal purpes ses and intents as set forth 


in 31 and Leh and by the Eighth an “isd Circuits in Naxdy Salt 


., Co. and Vorton Salt Co. respectively. «As certiorari wes cenied 


‘$n the later two cases, certiorari shouts be denied in the present 


cases. 


“A. Paul Victor, Esquire. -8= -“ August 14, 1979 


3. That poztion of the deetision behof holding that 
the Government action continued to pend until one year after the 
tine for appeal has expired is consistent with the congressional 
intent underlying Section §(b).. The Court below refused to apply 
Wo ..a aiggardly construction of the statute's lancuage hexe in 
question", Leh v. General Perzoleun Coxp., supta, 352 U.S. at O27; 


and interpreted the ute “ia a way which will pexwnmit 2 


tion on the merits of private 


of _ statute as applicd by the Sugrene Court and Courts of 
Appeals of various circuits. [hegardless of the treatuent of this 
issue, it should be treated separately from the peeeceding issues. 
If defendants! position here has éeny merdkt, then certiorari ci 

be granted only in the cases dixectly involved in the rulis 
‘ta nenber) concerning the appeal period. ] 


I will be more than heppy to pertieipate in the cvaiting 


of the brief in answer to the Petition for Cexticvari 
rae 


A. Paul Victor, Esquire . =9 Augus* 14, 1970 


: 


advise me of your schedule, J inclu 3ding any drafting mectings. 


With best pensions 1 vishes Shen 


Sincerely yours, 


ae br 
CORN, STAPTRO, UERGER, 


POLISIER and CCHRN 


Esquire 


PARKER, CHAPIN AND FLATTAU 
630 FITTH AVENUE 
NEW YORK, N.Y. 1003G 
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August 19, 


:- Herbert Robinson, Esc. 
A. Paul Victor, Esq. 
Max Wild, Esq. 
H. Laddie Montague, wees Esq. 


Gentlemen: : 


in opposition to tne 
-cases. 
_ general comments pefore the end of the week. 
3 


eietedc) 


core 
weiss & & TAL 


There is enclosed herewith a draft of a brief 
petition for certiorari in the CSPS 
Please review the enclosure and let me have your 
I would 


we plen on scensculing our 


in the very early part of next week. 


Very truly yours, 


EXHIBIT C-9 


Group 


TELCHROne 
ee6-72090 


"AREA COOE 212 


CABLE ABORESS 
LAwPaARE 


Welt, GOTSHAL & MANGES 


707 FIFTH AVENUE * NEW TORK, N.T. (C022 


Maza @-7800 Casi s00KE38-° ~ECOMs” Cuames sev1050" 
i . A Coumece 


Pere T RAPyaw 
mC male & STANTON 
amt @ gCOOS ; ; 
wet ece € sec 08S . ‘ Brive GOTSHay GOI'- POS. 

Amt wun me. & RARvET MRL ER” . : FRAME &.wER 991-1037 

Cowany C. war sce GCKALO BS. NAG Rmawe ; : 

© a6etnrt 1008 ene pa ieee! cuqgaccn ae . ‘. ee) oo, a 
oe me, STO T % . . a aa 
ARTin O. GIMLNVOS came, O LOUCLE evrore orree . 
% . i 2 a4, awemue CCS Cramos-Cuvrsces 


. c PARIS BC FMAKCE 
amare €.0ERGCR wane A. VOOEE ¢ : xf ‘ $50<29<30 
AATRUR F. ANELwEN E ‘ 
patna COOTER q 

MYAOM J MEADOW 

TeHOwed F. CULLING’ 


cmc m8 ROPTA 

RAR RENCE MR CTTCLM AH 
ALAN A. pom ee 

ROGER &.GOLDMOS 
SEE HEY LOSS 
cary O UELLOwS 


255, 1970 


TO ALL COUNSEL INVOLVED IN TRE STATUTE OF LIMITATIONS ‘MATTER 
IN GRINWELL CORPORATION, ET AL. V. RUSS TOGS, INC., ET AL. 
(U.S: SUPREME COURT NO. 499) 
Gentlemen: j 
Enclosed for your comments is the draft brief in opposition 

‘to the petition for certiorari. ee ; 
- + . The printed brief must be filed with the Supreme Court on 
September A 1970). Accordingly, please telephcne any comments 
you may have to either Barry Brett or myself no later than 
Monday, August 31. eal as ; 

In addition, I am enclosing herewith a copy of petitioners’ 
notification that they filed the petition, and an appearance form 
which must be filed by each of you "or other counsel who will re- 
present your party, with the Clerk.at or before the time" the brief 
in opposition is filed. I have taken the liberty of designating 
myself as the counsel who should be notified by the Court as’ to 
the outcome of this matter and who will, in turn, notify each of 
you. = would appreciate your completing the attached form and 
mailing it to me as soon as possible so that it can be filed with 
our brief in opposition on September 4. 


Unless we hear to the contrary from any counsel, we must 
. assume that you agree with the brief in opposition. 


Sincerely yours, 


a wr ‘ 
WEIL,’ GOTSHAL & MANGES 
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David. Bar ex 
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UNITED STATES DISTRICT COURT Filed 


Sik Ff ‘79 
SOUTHERN DIS'‘“RICT OF NEW YORK Wi AY 30 197 


CITY OF DETROIT, et al. 68 CIV. 4026 
Vv. 
GRINNELL CORPORATION, et al. (E.D.Pa. Civ. 68-1478) 


MANHATTAN-WARD, INC., et al. 68 CIV. 4028 


GRINNELL CORPORATION, et al. (E.D.Pa. Civ. 68-1489) 


1225 VINE STREET BUILDING, INC., 68 CIV. 4027 


et al. 


Vv. 


) 
) 
) 
) 
) 
y) 
) 
Vv. ) 
) 
) 
) 
) 
) 
) 
) 
) 


GRINNELL CORPORATION, et al. (E.D.Pa. Civ. 68-1479) 


RESPONSE OF BAY FAIR SHOPPING CENTER, ET AL., 
TO "PETITIONER'S REPLY MEMORANDUM IN SUPPORT OF 
HIS REQUEST FOR ATTORNEYS' FEES AND CONTRA 
OBJECTIONS THERETO" 


i 


Petitioner's memorandum filed in reply to Objections 
to his attorneys' fees quotes from an affidavit filed by Harold 


E. Kohn, Esquire, in Lindy Bros. Builders, Inc. of Phila., et al. 


DOS delta Mand ane 
v. American Radiator & Standard Sanitary Corporation, et al. 
| (E.D.Pa. Civ. No. 41774 SC); further, a copy of that affidavit 
is appended to Petitioner's reply memorandum as Exhibit A. How- 
ever, the affidavit of William Simon which was filed in response 
to Mr. Kohn's affidavit in that case has not been presented to 


this Court. A copy is annexed hereto as Exhibit A. 


Dated: May 26, 1972 (| . 4 
8 Were 


NMArpaS Or 
WILLIAM SIMON | 
G. JOSEPH KING 
HOWREY, SIMON, BAKER & MURCHISON 
1707 H Street, N.W. 
Washington, D.C. 20006 
(202) 298-6450 


IN THE UNITED STATES DISTRICT COURT 


FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


e 


LINDY BROS. BUILDERS, INC. of 
PHILA., et al., 


Plaintiffs, 
Civil Action 
Ve 
No. 41774-SC 
AMERICAN RADIATOR & STANDARD 
- SANITARY CORPORATION, et al., 


tS tw ae 


Defendants. 


DISTRICT OF COLUMBIA ) 


CITY OF WASHINGTON ) sc 


AFFIDAVIT “OF WILLIAM SIMON IN RESPONSE TO 
AFFIDAVIT OF HAROLD E. KOHN RE OBJECTIONS 
F FRIENDSWOOD DEVELOPMENT COMPANY, ETAL. 


OF FRIEND WU) Se 


WILLIAM SIMON, being first duly sworn under oath, 


deposes and says: 


During March 1972, I did speak with Mr. Kohn in 
connection with another matter as stated in the first para- 
graph of his affidavit. -I did not, however, as stated in the 
second paragraph of his affidavit, bring up the subject of 


Humble's intention to file objections to his petition for 


allowance of counsel fees in this case. We had previously 


EXHIBIT A 
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asked this Court for an extension of time within which to file 
such objections; and Mr. Kohn, noting that request to this Court, 
raised the subject and asked me to reconsider our filing such 
objections. I told him we would reconsider it and I subsequent~ 
ly advised him that we had reconsidered and determined to file 
the objections. The self-serving statements by Mr. Kohn on the 
second page of his affidavit were not stated to me by hin. 

I did not tell Mr. Kohn that we intended to file ob- 
jections "to straighten out class suit law," as asserted in the 
second paragraph of page 2 of his affidavit; but I did tell him 
that a purpose of our filing these objections was our interest 
™ claas suit litigation. He did tell me that he would feel 
obliged to inform the Court in the Plumbing Cases of our motive 
in objecting to his fees: Our motive was and is the administra- 
‘tion of justice bg ielegs suit litigation and the protection of 


our clients’ rights in this litigation. I feel, that, in an ad- 


judicatory proceeding, the Court is entitled to have the views 


on both sides of an important matter, and that a Court should 
not be asked to saad some a million in fees merely because 
lawyers with a community of oauaeedte seeking to divide up those 
fees are generally willing to have the Court award fees of that 
magnitude; as is often the case in class action litigation. In 
this instance, I neonEntTe that various lawyers oppose the fee 
applications of others; ane peculiarly some lawyers not seeking 
fees support Mr. Kohn's application; and I would expect all 


plaintiffs' lawyers, including Mr. Kohn, to seek fees from this: 


Court in their clients' behalf to offset their clients' fee bur- 
den to them. In view of the foregoing, therefore, I think it 
constructive in the administration of justice that the Court have 
the views of counsel mies this important subject who do not repre- 
sent named plaintiffs ti this case, who had no fee understanding 
with Mr. Kohn, and who are not seeking fees from the Fund. 

My clients are being asked to pay $17,000 in attorneys' 
‘fees out of no claims which have been allowed to them in this 
proceeding. The fact is that the allowance of these fees will 
diminish the recovery of our clients by $17,000. Thus, the views 
expressed in our Objections filed in opposition to all fee appli- 
saines advance substantial interests of my clients. Furthermore, 
they are wholly in accordance with the interests of all class 
members. 

There is no question but that one of the Objectors 
herein is engaged in other litigation with Mr. Kohn in which I 
am its counsel. I assume that each contention which I urge in 
each of these cases will be accepted or eejenved on the merits 


by each court passing judgment thereon. 


& 
h uL2 Oe etww. CL 
WILLIAM SINON 


Sworn to and subscribed before me 


this Sth day of April, 1972. 


Bi at A A a 


Notary Public 


catae cy commission expires serie? F hell 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this twenty-sixth day 
of May, 1972, served by United States mail, postage prepaid, a 
copy of the foregoing Response Of Bay Fair Shopping Center, et al., 
To "Petitioner's Reply Memorandum In Support Of His Request For 
Attorneys' Fees And Contra Objections Thereto'', upon the 
followin,: David Berger, Esquire, 1622 Locust Street, Phila- 
delphia, Pennsylvania, 19103; Breed, Abbott & Morgan, 1 Chase 
Manhattan Plaza, New York, New York, 10005; Herbert Brownell, 

- Esquire, Lord, Day & Lord, 25 Broadway, New York, New York, 10004; 
Cadwalader, Wickersham & Taft, 1 Wall Street, New York, New York, 
10005; Clare & Whitehead, 30 Rockefeller Plaza, New York, New 
York, 10020; Cutler & Cutler, 150 East 58th Street, New York, 

New York, 10022; Joel E. Hoffman, Esquire, Wald, Harkrader & 


Ross, 1320 Nineteenth Street, N.W., Washington, D.C., 20036; 


$ 
Harold E. Kohn, Esquire, 1214 IVB Building, Philadelphia, Penn- 


sylvania, 19103; Samuel W. Murphy, Jr., Esquire, Donovan, Leisure, 
Newton & Irvine, 2 Wall Street, New York, New York, 10005; and 
Simon H. Rifkind, Esquire, Paul, Weiss, Rifkind, Wharton & 


Garrison, 345 Park Avenue, New York, New York, 10022. 
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UNIVED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, et al., 


A Plaintiffs, 


VS. 


es 


GRINNELL CORPORATION, et al., 


Befor 


Defendants. 


Gs 


United States Court House 


t 
68 Civ 4926 


Poley SQuaza, New York 
May 24, 1972 
4:40 P.M. 
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HONORABLE CHARLES M. METZNER, 


David Berger, Esq. 


H. Laddiec Montague, Jr., Es 
Herbert Brownell, Usq. 
Gerdon B. Spivack, Esq. 

Bud Holman, Esq. 
Harvey S. Kronfeld, Esq. 
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2 appearances (Continued) 


: ae Denis McInerney, Esq. 

; Thomas F. Curnin, Esq. 

4 Claude K. Jack, Esq. 

. Macdonald Flinr:, Esq. 

Thomas McGanney, Esq. 
George D. Reycraft, Esq. 
Willian F. Soncericker, Esq. 
Joseph M. Burke, Esq. 
Samuel W. Murphy, Esq. 
Thomas F. Munne, £8q- 
Simon H. Rifkind, Esq. 
Max Git:ten, Esc. 
A. Paui Victor, Esq. 
Henry (f. Silberberg, Esq. 
Philip B. Trost, Esq. 
Leon P. Calafiura, Esq. 
Mortimer M. Lerner, =sq. 
Ronald S. Daniels, Esq. 
Nathaniel Whitehorn, Esq. 
Richard Cashmar., Esq. 
Walter D. Ford, Esq. 
Herbort Robinsexn, ==q.- 
Jack Kiein, Esc. 
Willian Simon, Esq. 
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SOUTHERN DISTRICT COURT REPORTERS 
Users Sr .T0S Count hresg 


Foury SQUARE, IL¥., 0 Ye OOH | Voutwnance Crtrscss 4G 


MR. SIMON: _ Your Uonor, could I suggest 


there is a fourth item ~- | .-.-.- —— 


_, THE COURT: What is your name, please? 


~ nes np MRe..BIMON: |My name is William Simon. 


I represent Bay Fair ‘Shopping Centers. We had 


3 notice seturaable today. for 4: 39 for an videntiary 


"Sie smrce ba Smee oem moe tem ne me 


phantas before. either | Anhe_ Court or a Magistrate ox 


(aETe Ce ao. Say. ee 


“wae 


pte set ? “we é gree 


Syecte® Maater for taking of evidence on the reason- 


- 3% 
prone all Wage yy Regan he tat ee 


a. COURZ. That will be. determined 


after 2 hear the counsel today on the reasonableness 


= via a ae eee 


of ‘che: ieee teens I won't automatically direct an 


ame Sr == 


evidentiary hearing take piece. + RE 


aut ..e Te rae © —_- - ee 


MR. SINON: | Hay a then call _— Honor 's 


4 sees 


attention to. the fact that the notice you, sent out 
to all members of the class over your signature on 
Decenbat 13th say thatby_ order of December 13th, 


any member of the class who has not requested 


exclusion and who desires to _ heard in person | or. 


a 


by counsel may appear at — hearing, seigiawens 


set for April and continued to today, and then Kd 


quote from the notice ". . . and present any 


evidence that may be proper and relevant to the 


issues." ai aS an 


mew eee 
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If there is to be such a hearing, I do 
propose to present evidence. 

THE COURT: Let's do one thing at a time. 

MR. SIMON: : Very well. 

TI COURT: ‘Consequently, I will start 
now and go to six o'clock with argument on the 
reasonableness. At that time we will adjourn 
until tomorrow morning at either nine thirty or 
ten and go to 12 Stet. 

| At that point I am not available until 
June Sth because of other cormitments. 

I will now adjourn to ten o'clock, 

‘June 5th, in room I think it is 1106, the motions 
meu counsel fees, the reasonableness of the 
counsel fees requested ie seeumand for the plaintiffs 
in the national class action, and the applications 


by the troika and I think by a Mr. Haffman, I am — 


not quite sure of that name, regarding portions 


‘of the fee. | : ees Me aod 
Those two matters will go over to ten 


o’clock June 5th, Room 1105. 


Those of you who wish to stay, fine. | 


MR. RIFKIND: You said 1106 then 1105. 
THE COURT: My clexk telis me 1105. 
504: 6 in 
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unchalienged. 

THE COURT: This is a supplemental 
exhibit A through D in the original affidavit? 

MR. BERGER: Yes. 

THE COURT: Incidentally, have the proofs 
of service of the original notice of Decerber 13th 


been filed? Has defendant sent that out, " 
Mr. McInerney? Did you file affidavits of service 
for th3 original mailings o December 13th? 
MR. McINERNEY: I am told that we have, 
your Honor. 
MR. BERGER: If it please your Honor, I 
will try to be brief concerning why I think the 


settlement is fair and adequate and reasonable, 


and indeed, in view of the terms of the proposed 


settlement, when we compare it, we see it is not 


only reasonable but faiz. 

As your Honor. knows, this settlement calls 
for total payment of cash of ten million dollars 
plus interest at one percent above prime. If we 
take the current rates and assuming the defendants 
take the time which they are permitted under the 
terms of the settlement, this would amount to some , 
$700,000, rougniy, in interesc. 
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The cla3ses, your Honor, are given the 
broadest geographical, that is, national scope, and 
as a result we have such entities as banks, churches, 
religiously affiliated entities who are in the grou; 
and in the classes which are permitted recovery 
here. 

| I would point out to sour Honor, the 
time period here in this settlement is unusually 
long. It is eleven and a cuarter years, April l, 
: 1 


1957, to duly i1, 1968. 


When we compare that, your Honor, with 


what I would say is tha usual time period for 


settlement in an anticrust class action, we find 
that this is very very favorable. For example, 
concrete pipes, bakery products, plumbing fixtures, 
rock salt, library books, all those settlements, 
your Honor, were before your period and here we 
were able to persuade the ibis etect to include 
in ths settlement, from April 13th, 1957, which 
was four years back of the time when the Government 
started its action, until July 11, 1968, which was 
the day of the ee decree and the day we filed 
our action and sixty days before the sunning of 


the final appeal  eriod. 
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We would also point out to your cnor 
that the cases which I have cited in which there 
were only four year periods for settlements were 
straight price fixing cases and unlike, as the 
various papers have pointed out to your Hoaor, 
in this case, where you are dealing realistically 
with a Section 1 case, a monopolization ca3e and | 
that presents very complex problems which were 
absent in those otier cases. 

I would also point out to your Honor that. 
the type of notice is of great significanca here 
and also that the defendants: have borne the expense. 

The defendants at our request and pursuant 
to your Honor's order mailed out all their current 
subscribers’ notices so that there are 89,000 pieces 
of mail. We had this published in The New York Times 
and The Wall Street Journal once a week for three 
successive weeks. All of this cost some $37,000 
with ne expense to the class. 

I think inmost significant is the content 
of the notice. We act.ually encouraged tha partici- 


pation by the class members in this becausa the 


_$10 million proposed settlement figure was ind.c ated, 


the notice of course, of the epplication of fees 
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2 was in there, and we know that we had the allusion 


vo 
3 % 3 | in the notice to the problem of statute limitations, 
! . 4 which is very serious, so that all of this was 
i 5 brought forward to the class by way of notice. 
6 I would say shat-the vesults dndioste 
ei ¥ le gocd that notice was, because of the tremendous 
: ' g§ - response which we have had. se 
9 Now, when we consider the kinds of claimants 
/ 19 that have come in, some 14,150 claimants, your Honor, 
1 : the vast majority of these are small claimants, iis 
12 . of then in this courtroom, who-have indicated that 
a they would not but for this class action have parti.ci- 
rm ; 14 pated in this litigation 1n any way at ail. 
15° Moreover, an a vast ks ated of the 14,000 
ics _ claimants, over 8800 of chew are ae cities which 
\ 4.7 ane baa pees realizes what i I mean when I say 
1s cig are competitiva cities and I mht a 
J ae “wittle later to the problem of the competitive dintin! 
0 >. a to the problem of aceeeies 
™ a - The result is that sii you look at the 
e total volume, dollar volume of transactions, and 
“ | \ oe ‘you get into the question of percentages, that the 
; 94 result is also excellent. 
lia i 95 For the eleven~and-one~fourth~year period 
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2 your Henor, the to:al purchases, total dollar volume 


3 of transactions amounted to some $800 million. 


pe =a 


4 : Your Honor will recall that we do not rep- 


resent some fifty-five individual claimants who have 


6 ‘substartizl claims and who hac ‘rought those cases 


ae 


‘ ‘ 
. 
wr 


7 themselves, nor do we represent some three states 


represented by Perxy Goldberc; so that we have 


} 


pon 
oe 


\ 9 estimated a 

10- | THE COUR?: Incidentally, have aay of the: 

o's indivicual subscriber cases fitted te file notices 

12 ‘te opt — they would be included in tha settlement? 
13 MR. BERGR: Yes, your Honor. 

ia. THE COURt: - Mr. —— 


MR. McINERNEY: Two or three of them . 


have filed notices to opt out. Eleven individual 
subscriber cases affirmatively have come in and filed 
statements of olaim ‘ana ini to participate in the 

. settlenent:. 


THE COUR!: Thank you. 


) ‘4 MR. BERGER: Your Honor, gcing back to 


the figures just briefly, we have 800 million as a 


universe of transactions of all the defendants for 


e 8 8 


the elaeven-and--one-fourth-yezr period here involved. 


fg ee ee 


Fifty million shoula ke subtracted from that as 
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that being the cases we don't xeprecent, individual 
and Perry Goldberg's cases, so that leaves about 
$750 million in transactions total. 

We compared taat with the figures in 
plumbing = concrete pipes and the various other 


cases I have mentioned and it ccmss out vey, very 


e 
‘ 


comparable. 

«In terms of parcentages, those .who came 
in, thac is, the people whe have responded --' the 
affidavit of Mr. Monague reveals caeey: the total 
number of, claims filed is 14, 156, with a nas ‘ 
~ dollar amount of transactions filed of some 330 
million, with a total dollaz amount of trarsactions 
- challenged of some 37 million, with a total. dollar 
amount of trangactions unchallenged, 292 milion: . 


“THE COURT: ‘Did you take the eight percent 


‘ mY 


excise tax off? 


MR. BERGER: Yes, that would give us, 
roughly, another 25 million, so we are talking ‘ale 
some, 275 million, roughly. 

Now, iL£ you considsr then gcoss recovery 
’ of $10 million here, ycur Honor, we are talking 
about a percentage which ending somewheres betweeh 
“3.5 -0r 4 percent. fThet is for oleven-and-a-quarter 
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t 
A 2 four years which ig the nosmal. one thet f _—— out 
3 to you, your Honor, we would have between $ and ll 

t é 4 ~~ percent. C 
4 , 5 Let me ack at _—e point, Mr. Berger. 

6 You speak of the four-year period being a nozmal 
4 | 7 one. Is that simply because that was the basis of 
i 8 settlement or bacause the courts have indicated 


, 


9 that that would be a proper period? 


t 10 MR. BERGHR: Both, es and the courts 

: i 1) hava so indicated and I think it is pretty well 
12 understood that: when you settle one ofthese anaes 
13. your Honor, the tine teken is normally four years 

J 14 ‘prior to the instituticn of the United States of 


15 America suit, and that would have taken us = 


io 

i ‘ 16 Apxvil 17, 1957, to April 23,1957, to April 23, 1961, 
I 17 «but we included seven additional years. 

19 THE COURT: hy the four years? 

ed “ay. | 19 MR. BERGER: That is the seis of limita- 


9 tions and so it has becoine not only custonary, 


I would say it is quite a tradition. Wher. you 


’ after case has been settled. " We said, not in this 


case, We would rather take our chances and come 


2) 
1 settle these ceses on a four-y2ar period, case 


in before your Honor and say we think we have done 
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the best: job thet cazleé be done fox this class and 
get elayen-and-ona+fourth-years then to ceme in 
and say our percentage iss il percent rather than 
- petween the 3.5 and 4 ferxcent, because we know 
your Honor will unéierstand that you adjust that 
eleven and a quarter period Gown to the normal four- 
year-period and you cole Up with something between 
8.5. and 11 percent. 

So, that is the reason why we think it 
is a vary striking result: for our class. 

Anothes point I would point out to your 
Honoz with your Honor's. pexmissiocn, by viriue of the 
seu.Guly of time and effout ia this case, we hos EGS 
our costs to a bare minimun. In fact, at the time 
your Honor directed the notice be sent out, our 
costs amounted to some $5,000 disbursements, and 
today with the computer and everything we have with 
the 14,156 claimants, yous Honor, each one impsceably 
administered, we aie still under $25,000 totaL 
which is a fantastically’ small sum — you compare 


4t with, take plumbing, which Judge Harvey had only 


a month ago, where the total amount-of disbursements 


up to this point cxcecas $360,000. 


Your Honor, I would like to say this. If 
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2 we are going to take cemparisons, I think it is not 

3 ' irrelevant to do so, ard that the $10 million eacetiis 
4 soni which we propise t.o your Honor here is one of 

5 the highest that hus been achieved in class actions 
_6 since the gudctrions cases. Of course the antibiotics 
7 before swage Wyatt “7 sie biggest, but other than | 

8 that we have the enpper pipe case which is some ois 

9 mataton, the plumbing case, $24 cat anit after 

10 that you have concrete pipes of $5 million, library 
te books of $6 million, and here we have $10 million. 

12 ' When ono eeaebinns that without the inati- 
13 tution of this class action, without vies prosecuting 
14 this class action and we, ii aarcciensies as your Hanes 
knows, are the only lawyers that did that die the 
United States, without hat there would be no recovary 
at all for any of the people in this class, the 


14,000, otherthan those who actually instituted 


suits beforehand, — the statute had run. 

' Now, in making yee Honor! s saMeeton, of 
course the cases are wheal and they are hin our 
papers, you will determine what were the hazards 
of litigation. We do not believe that it is proper, 
as some suggest, iets should try this case 


before your Honor right now to determine whether 
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2 or not the settlement was reasonable, but we do 

3. say, your Honor, that the hazards of litigation : 

are something that must be considered and considered 

“2! very carefully. 
x normally’ tzke with a grain of salt 

‘what the defendants say, ee in anti= 

trust cases, but they have: filed a printed memorandum 

which goes into gruat detail on what they way are 

10 the weaknesses in our cases. a 7 

ae: rt would ‘just simply say. to pest Honor y 


-no, we don't agree with that, because we ne a 


13: . Q@ifferent position, but we are not callousiy 


“ which are projected in this memorandum, and IL 


as . would just briefly point out gome of the problems 
that trouble us. 
First, whether your Honor would uphold 


‘the classes. 


== 


rn —— ee 
‘unmindful of the serious nature of the arguments = © 

Second, whether youx Honor would uphold | 
the classes in the scope we desire, namely, nationally, @ 
let alone from a definitional point of view. 


We have had some problems. You take the 


copper case, Judge Fullum, when we sought a national 


mR RF B B 
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mental entities of 40,000 and above. 

Recently in tho auto fleet case, Judge 

| McGarr out in Chicago he refused to certify a 
national class of Govei:nment entities. 

We don't sav that those judges were right 
and we don't say that — Honox would be correct 
in turning us down on it oe class. What we 
are saying,we are not umnindful of the fact that, 
ané. this applies to sone of the objectors, that 
when they come in in the true guise as anti-trust 
defendents, they are the ones that shout s0 loudly 
that the individual cmenaias and tie importance 
‘c£ localities and the untomaceability and chins: 
of that kind to try to strike down the classes and | 
of course even iz your Honor decided the case and 
gave us the stan, it is only a tentative decision. 
“Your Honor has the power to change that, 5692 we 

recognize that as a widen, 

We recognize another serious proslem. The 
defendants say that tha whole issue of impact, and 
particularly of liability, they say, is one which 
they want to litigate if we don't settle this, they 


will demand jury trial:s with respect to each of those 


14,156 ciaimanis. 
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THE COURD: I asked Judge Wyatt what he 

would do if he had that happen to him in the anti- 
biotics cases and he said he would saiaitori from the 
bench. 

MR. BERGER: We think we have some less 
Draconian answers to that, alternatives, but still, 
in all candor, yous Honor, we recognize this as a 
problem. That is a problem which is being eliminated 


by virtue of this settlement:. 


We think that the time period ef eleven- 


and-a-quarter years presents a very serious re 
If your Honor doesn't approve this, we will have 
‘quite a problem to persuade your Honor on she record 
that we can go for the entire elaven-and-a-quarter 
years. 
In any event, even if your Honor would 

not agree, if this were turned down and we had to 

go to trial and your Honor forced us into ‘t:he 14,000- 
some-odd jury tria2?s on that issue, in any event, 

the problem of extensive litigation and ext:ensive 


discovery and motions relating to that is just 


something that is horrendous to behold. 
These are some of the problems but I want 


to come to the one, if I may use the phrase, gut 
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issue in this. 
The defendants mention it. As J say, I 
take what they say with a generous grain of salt. 
One of Americas foremost lawyers who represients 
plaintiffs, and he was before Judge Wyatt in that 
anti-biotics case, pavia I. Shapiro, has see an 
affidavit. We have an affidavit from him. wean was 
filed. and he represented competitors and he says 
thai: it always was and still is his eotaken that 
the only ones who had eny damage, wno suffered any 
damage were the eoemubbeente. 


Your Honor knows tris case too well for 


me +o labor that point. This is the problem we | 


have. The thrust of the Government's case is 

predatory price cut-ting and the defendants say 

how are you claiming damages? You actually received 

-a@ benefit, ‘you didn't suffer a damage, and here we 

have Mr. Shapiro who represented thirty-six competitors 

‘and what do we find? He says the same bain lie 

oe we don‘ t even have the ability to prove damages. 
We think we can prove damages, but this is. 


a very serious question and we say to your Honor 


that with this kind of serious question involved, 
and bearing in mind what I told your Honor, that 


017 


SOUTHERN DISTRICT COUAT MEPORTERS 
teres STATES Cour ne boucs 


“nee 


RR OBR 


“that is a serious question of fact in law. 


» aisartene of fact in law, these questions Loom before 


and we have done so in a way without which it would 


8800 of the 14,000 claimants are from the competitive 


cities alone, so that the vast majority of 62 percent 


in number in amoun. of claims are directly within that 


4 


area which the Government and the Government decree 


founda was the area in which ste defendants predatorily 


cut their prices. 


I think your Honor will understand that 


May it pinaes your Honor, these serious 


us and with your Henor’s approval we avoid them... ; 
\ 


Instead, we have a settlement, $1.0 million, 


one ofthe highest, as I said before, that has been . 


= ; cee sere , - 


achieved. We have given the most faithful universal 
application to that settlement across the boards, 
across the country. We have given the best notice 
possible. We have brought in 14,156 claimants, — 
the overwhelming iutcubies of whom do not obiann: to 


the settlement, ‘nor to the fees, for that matter, 


be impossible, and certainly, unlikely they would 
be able to participate in this. 
We think, your Honor, this is a good 


settler and that substantial justice will be done 
518 
SQUTHERN DISTRICT COURT REPORTERS 
Ubireo SrATES (2xvnz Heute 
Foutz; SOUARE. NL Y..M ¥. 10007 Trerpnewt: COntUsnn Teh SON 


and therefore request your Honor's approval. 

THE COUR: Mx. MeInerney, to round out 
the presentation in favor of the settlement, I suggest 
you speak, if you are t:he one to speak., in behalf 
of the defendants. 

MR. McINURNEY: Thank you, your Honor. 

I am wel. aware your Honor has hid a 
‘tremendous ; le of papers puf — you aid you 
have already seen a great deal cf these andl they 
treat of ths subjec:e of settlement, I am sure 
exhaustively and I fear exhavstingly as well, so 
I am not going to take very much time on it. 

I notice that. your Honor mentioned the 
four-year period ard why that was the usual period 
of settlement. of such cases. 

Mr. senuee quite properly pointec out 
that it is the statute of limitations, but in addition 
in this case, your Honcr, the Government records 
stopped at the same year that. the case started. 


In other words, the evidence in the Government's 


\ 
case only goes to 1961, so there is anxther additional 


and very substantial reason for having only a four- 
year period of settlement here. 


In order to fally dispose of all the clains 
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in these cases, we were willing to yo and tay another ; 
seven years on to that, even though the Government 
record would not substantiate any sort of @ prima 


facie claim with respect to those lattex seven years. 


Your Honcer, defendants’ position, I think, 


has been made clear consistently that we don't feal 


that these are proper class actions to begin with. 

We think fox that reason and also because any claims 

of these alleged class membexs would be barred by 

the statute of limitations, and finally because 

we don't believe there is any merit to these claims 

in any event for seme of the reasons that were alluded 
. to py Mr. Berger, a 

It seems to us that this $10 million figure 

is overly generous, perhaps grossly excessive, but 

we are willing to pay that amount because we would 
like to avoid the horrendous prospects of harrassment 

that are involved in alleged class actions of this 
.. kind so we are willing to ‘buy our peace at that figure. 

The objectants, aga Mr. Berger mentioned, 

I don't think nz mentioned the percentage, tney are 

an infinitesimal small: percentage of the people who 

have filed statemants of claim. One half of one 

percent, whether you judge it by number of claimants 

or by dollar volume. 520 
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They are represented by five law firms, 


only one of which has any familiarity whatever with 


-these cases, Judge Botein's firm, and I seriously 


doubt of that firm with these cases because their 
appearance has not been very marked in any of these 
proceedings previously, but they did represent one 
individual subscriber plaintiff -- 

_ THE court; They filed papers with me 
several years ago in motions that I decided, I 
remember that. i 


MR. McINERNEY:. And the plaintiff they 


represented on that occasion and still do, is one 


o£ the individual subscriber plaintiffs who had 


brought suit and who has not opted out but has filed 

a statement of claim, apparently accepting the settlemnt 
but then coming in and objecting to it on this occasion, 
on the theory that they weren't aware of the small 
settlement it sci be when they iled their statement 
of clain. , 7 | 


That is the only firm or lewyer as far as 


_-L am aware that had any previous familiarity with 


these cases, that possible exception, representing 
an objectant. 


As a matter of fact, several of tha objecting 
Bel : 
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counsel have filed motions acts your Honor asking 
for a deley of these proceedings -- I must eneconi 
the candor of one of _——n The motion is entitled 
' “Motion to Delay Settlement." That is what it is. 
| The basis for some of those motions is 
the very fact that counsel pleading ignorance about 
what these cases are all about. They say that 


because of that they must have discovery before 


they can tell whether or not: this is a proper settlement. 


We submit chat these motions are particuiarly 
_ inappropriate in a case such as this where you had | 
“monumental pretrial discovery in the Government action; 
_ yarchad a full trial cf tho Covernment action; 9 Shs. 
record on appeal to the Supreme Court which, of course, 
is an abbreviated sinuses tit of the trial record and . 
' would not ee ea of the pretrial discovery 
which consists of eleven volumes, oie thousand printed 
eer we will be happy to file with the Court : 
if the Court has no objection. | 
THE COURT: I object. 
MR. McINERNEY: But that record alone is 
“B very good outline of what these cases might be about, 
In addition in eke, we had trerendous 


pretrial discovery, hundreds of thousands of pegos, 
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and well over one hundred depositions in that case. 
Those docunents have bean available in our depository 
or in the public files of the Anti-Trust Division 

in Washington for many years. 

We have had tremendous pretrial discovery 
in these cases alone. I think your Honor will recall 
we had one answer to ona interrovatery that went on 
for three thousand pages. 

With all that, it seems to me particularly 
inappropriate for anyone to now move for further 
discovery before they can determine whether or not 
this is a proper settlement. 

I think that the voluminous discovery 
here is almost unprecedented. I think that anybody 
who has been sitting around for years either knowing 
of the fact of ‘eda cases as is the peers one 


law firm, or knowing nothing about it until recently 


and having only recently come into it and txying to 
go through and find out what the case is ali about 
so they can weigh settlement themselves, that those 
considerations of giving them time really a:te con- 
siderations that should not delay the settlement of 
these actions at the expense of parties who 


have been laboring, giving discovery, actively litigating 
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the case for years. 

On the other hand, in contrast to the 
objecting counsel, counsel who favor the settlement, 
who have clients favoring the settlement include 
lea@ counsel for the subscriber plaintiffs in these 
cases, the famous troika. They include other law 
firms who have come in aad prosecuted individual 
actions on behalf of individual subscribers and who 


now naverthsless are willing to forego those acticns 


and have fited statesuuts of claim to participate 


in the settlements. 

There are elev sucn cases listed at 
pages 65 and 46 of ovr brief, Those are counsel 
that are entirely faniliiar with these cases and that 
realize the value of these settlements. 

Now, I on went to take wp much of your 
gener’ tine. I would like to have a opportunity 
fox some rebuttal late: cn. 

THE COURT:. Don’t you think you ought to 
mention what you thirk of the weaknesses in the plain- 
tiffs’ case; That is the whole purpose of the hearing 

on the settlemant. The courts have said you have to 
weigh the strength and weaknesses of the plaintiffs' 


case against the enount thet has been cffered in 
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settlement. You seem to have a burden in that area 
. according to the decisions. 

MR. McINERNEY: We have submitted to your 
Honor a brief of gome sixty printed pages with respect 
to that but I will be happy to outline a 

THE COURT: I think you ought to _— the 
record and for the _—e sitting here so they can 
get up and talk against it 1£ they wish to. 

MR. McINERNEY: Very well, your Honor. 

To begin wita, these are really not proper 
class actions. We hav2 here three amorphous groups 
"defined" in the complaint, so that nobody really 


_knews what they include:and because of that difficulty, 


and since it was a settlement and we felt we were 


somewhat constrained by the way the complaints werc 


worded, we sent out notice to everybody who might 
ey be soaked in any of those grauns: 7 

Now, apart pee the difficulties of 
definition of class, he tremendous number of people 
involved in che class or the alleged class or lauds, 
there Le the basic defact that there was naver any 
need for a class aren here to begin with. 

As Mr. Barger has noted and as w2 have 
mentioned several times, these claims are claims 
‘for trebie ig where the successful party gets 
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attorney's fee awarded at the same time. They 
are rather substantial claims. A great many of 
them are in excess of $200,000. 

That is not the kind of a case that ought 
to be a class action at all.. That there was never 
any need for a class action is demonstrated, in my 
view absolutely, by the virtually unprecedented number 
of individual .°ses that have been burdening eit) 
Court for quite some time being prosecuted -_ 
individual counsel. : 

The further difficulties include that within 
these classes are people, most of whom actually : 


benefitted from the allegac predatory conduct of the 


defendants by way of being the beneficiaries of price 


wars. 


THE COURT: You mean competitive cities? 
MR. McINERNEY: Yes, your Honor, in compati.- 
tive cities. } 
Further, in so-called non-competitive cities, 


we don't concede they are non-cOmpetitive kecause we 


have a different view of what the relevant market is. 


THE COURT: | I think this is an important 


- area and those gentlemen who are going to speak 


against the settlement ovght to address themselves 
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The Supreme court split five to four as 
I recall on the issue of deiinition of relevant 
market and Justice Fortas writing a separate con~ 
currence but dissenting in that area and suggesting 
it be sent back and Justice Harlan -- 

MR. McINERNEY: My recollection is three 
dissenting. 

fHE COURT: And with all of the discussions 
that have taken place since then among judges, cer- 
tainly there has bean oe disagreement with what 
the Supreme Court did and at best it 1s only prima 
‘faci2 evidance that you go te trial. 

MR. McINERNEY: That is absclutely correct, 

and I might also point out that the trial judge 

himself, according co The New York Times, waich is 
the only source I could quote on this, has said that 


he himself -- 


THE COURT: After he read Justice Fortas's 


opinion, he should have gone the other way. 
MR. McINERNEY: Yes. I think there is 


substantial doubt as to how much anyone can rely on 
that decision as de#ining any relevant market, but 


in addition ,the mont that can be said is, ‘shat it 
O20 
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2 defines a gerrymanéered national market and these 
3 people bought distinctly localized services and they 


‘4 +are going to have to establish what the facts were, 


ra 


——— = — } 


5 each of them, with respect to his individual area 


Seer | 


6 where he bought what are in fact custom-tailored 


» 


7 services, so each one is different. ! 


ep NeT | i <i 


Lee 


8 ™hose are all reasons why this isn't a 


9 clase action as well a8 being reasons why there 


J 


19 «are arene barriers between any claimant or 


" plaintiff and any judgment in these cases. 


2 In addition to that, and I might also point 
13, out, these things sort of overlap, because in additicn | 


14 ‘to those barriers between tnese cla ants and any 


ate 


jg recovery here, they are also ba. iers for Mr. Berger 


K 


16 ’ to be representing these pernse who are really > 


ee e eS Le 2 


P 


different situations. One fellow was im a duet ee 


7 y 
1g city and he has in my view no claim. ‘Another is in a 
19 a so-called non-competitive city in the sense there a 
20: is not an accredited central station in his city, ; 
: i \ 
31: but there may be an unaccredited central station or | 
= there may be cther forms of protection in his city a 
3 5 
‘i and those people heve a different claim. 
os Some people shopped around and minimized a 
a. damages and other peopls didn't. They are not ‘ 
B 
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really any kind of a homogeneous class that anyone 


would find in a price-fixing case for a fungible 


- commodity, “or example. 
Again, before any reccvery could be had. 
here, in addition te showing the impact on the alleged 
ites members, the precise amount of damages would 
‘have to be determined, so we have to get some kind 
of a mythical theoretical competitive price for each 
of the 115 different markets t:hat are involved in 
these cases. | 
| THE COURT: Let me ask you, is that. really 
- a question to be determined on a class oe or is 
that reserved for damage3? | 
MR, McINERNEY: I was passing on, your 
sonor, to the problems, if your Honor should decide 
these were class actions, tha you would have these 
- further difficulties, and they are enormous difficulties, 
_ for even one particular warket. You wouldn't even 
_ have a so-called competitive price, singular, for 
everybody wro operated in that particular market 
2 because enct of ene services was tailored to the 


_ individual needs of the owners of the premises and 


in some cases tlicy weuld have alternatives available 


to them that thoy would not have in other cases, dependi.ng 
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on what kind of business they ware in, whethar they 
were interested in fire protection, hanaiaesy protection, 
_4ndustrial process, supezvision cinvteentinies sprinkler 
service protection, or whatever it might be. 
All of these things are not only weaknesses 
in the plaintiff's case, but they give, your Honor, 
_gome idea of what a heisientins problem it would be 
to go ahead with these cases if they should be determined 
to be penoee nies actions which we insist trey are not. 
But because of these noErenso prone 
and the opportunities _ harrassment — they give 
to a plaintiff who claims to represent this amorphous - 
class, it seemed to us that the better part of valor 
_was to try to settle these cases and that is sae we 
have tried to do. a | 
If we cannot settle these cases, we intend 
to defend them very vicorouaby, We would intend to 
have a jury trial on the issues of damages. We have 


2 available to us only a snall amount of discovery with 


respec t to anybody presently before the cout with 


respect to. -- who are coning in now as claimants and 
“ Rew, and we are, I think, entitled to discovery of 
them. 


There are a tremendous number of procedural. 
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and practical problems that we would just have to 

live with. We don't relish the prospect of doing that 
anymore than I am sure the Court does, OF Mx. Berger, 
or any of the parties who have some familiarity with 
these cases. 

Therefore, we were willing to eins in and 
try to settle these case? On this basis. 

For all of those reasons, it seems to us 
that this settlement, I think, is generous, but at the 
very least, it is fair and reasonable to people who, 
really, basically, in pus view at least, have a claim 
‘eae, your Honoz. 

THE COURT: . All right, Mr. Mctnerney. I 
should say to round out the record if there — fear 
“on my part that I might have te try the case and 
“therefore I should approve che settlement, I should 


point out to you that I am only a judge appeinted 


under the direction of the panel on multi-district 


* Litigation and one of my good colleagues in Philadelphia 
would get this case back. It is not initiated in this 
district, it comes from the Eastern District of 

“ Pennsylvania. 

MR. McINEFNEY: I am not wishing it on 


your Honor but your Honor would be 80 familiar with these 


* by 
ie ert ee *, we 
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that notwit standizg tha budycting cesie that we ware 
incuszing in tarma of lakugr Coss, oyidpuans, the tine 
expended in providing servicos, therzaftar che effactive 
price increase had not oxeeeded 5 paz cent per year. 
During that p2zied he pointed out that it: did not: excasd 
the comparrabl2 increaso in their cost fin that parded of 
tine. 

One lact. pedat. to oui this alt ia sorugectlva, 
the record in she onferecment: asticn, shows thet. aftes 1961 


through the ancire balence of the perind covazed cy tia 


Ca 


propssed settlexsnt, l.a., seven wad! tonal i LD neve: 


raised ity prices again. 


THS COURT: Nx. Berger. 


MR. BERGER: May it pleag: your Honer, I listenad. 


to Mr. Fronfeld and X couldn't help rote and I would svoint 
out to your Honor that either there is a real naivete about 
settling cases of this ns-ture and complecity or tovel 
ignoxraaca, dosigned or undesigned ef wha. the cass ig ail 
about. | 

He saehhis ca heavily on the O'Brien memo thet we 


put in owe’ brizf acpages 12 and 13 in the class acticn 


argunent and we argued that at length b3afore your Eonor, 


and, of eourae, thera is an answer to Ac, 25 Mr. Flinn 


just poinmicd o1t, ‘ase igussees that 
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The xaview of thea gevarament cause, your Honor, 


Be 


shows that it was indecd e predatory priciay kind of case. 
Judge Yyzanski's opinion, regurdless of whether the Judga 


would change his present view 4n view of what Justice 


f 


$ i 
Torta’ said, males this clesr dnd he provided -- I'm sure 


that Mr. Krenfaid hia not: studied this -- thet the govarnnent: 


- 


was entitled to a dceree, inci.uding a pzovision requir:ing 


each auxfitiats notifying the goverment when he quotes to 


© 
any pireespective custemer piriec:s or term 


= co on oe 


affiliate's own schedule, soa you gee that 1+ was « price- 
cutting case, anc it was a situation in which there waa no 


attack on the MBR itself, tho Minisum Bssic Rate, and that 


= 


} { 
| ' ' 


been made and can very strongly be made not only a2 the clas 
action it: :1f, but in tha trial of this case should your 
Honor reject tha proposed settlemant -- 

THE COURT: TI eaid yesterdzy I wouldn't hava the. 


honor of tirying it. 


wnat he ignores, Mr. Kronreia, is that the contcuciuu sad 


honor, six, it would then result in a very sericus: question 


MR. BERGER: Should any fecerai. judge have that 
whether any of the so-called thousands, as Mr. Ktonfeld said, 


who arG danageid throughout. the United States indaed suffered 


’ 


| 
| any damage, 


= 


2-6 


THE COURT: Myr. Kyonfeld, have you ever read ths 
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“2% assosition taken, T ehink it was in Wiscongin, the one asd 


31 only joint depositicn we attempted iu this case, betweon 

4 éoanetienen and subecribers? 

5 | MR. KRONPELD: xX'm not familiar whee ae 

6 THE COURT: Mr McInerney , do you hava a copy of 
7 


MuIUCRNEY: Not wath ms. 
9 THE COURT: I assume not. Would you wind Lettine 
10 . Kvonfol.d road that? 


ots MR MGTKHANDY: 1 certainly will, your Honor. 


2 : THE COURT: The subscribers yelled like stuck pigs 
13 : 


lat the deposition being conduc tedby etmpatiters becatsa they 


Va weave being pushed out of &he Tawauit. 


| 
18 MR. BIRGER: Mr. O'Brien wes adaposed. He was 


i deposed in Philadelrhia by a Philedalpnia competiter end 


7 | what came out thore is not very helpful to the gabscribars 


8 | pecauce this is the very unhappy dichotomy chat exists between 
the competitor casos and tho subscribers and a the govern- 

: wanes waid, tnia is w Gocutentary Cuso. tie have had, 
contrary to wits’; Mr. Kronfeld has saic, interregatories 

| answered in depth. Wo have had docunents by the thousands 
and we have annilyzes. then. 


I would like to taik fer a minute, if I mey, your 


Honer, about thl3 paried of tima becausa that hes been 
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cp 
etrecsed 49 by My. Unenivicid. Toa bave heard Me. Plinsa say 


that from 1961 on thore was juste no incruass im ¢rice. 


That is an argunont. against thea continuation of tha period 
from 1961 to 1968. You have the preblen of going beyond 
1957. I think the short ensver is this: that were it not 
for the ci.ass neticns thatw instituted the whole questioa 

of fraudulent conccalmont wotile wos evan bo da this cise 
because frraudulLant concealment: tekes you buek bat. not 

forward. Fortunately we got in zt the appropeiate tina 


%. 


‘ 
} 
i 
as tu tho fraudulout cozcevdlmint, a8 ovr memorandum acta 
out at pace 20. The Suprema Court in ite opinis2 i 

{ 


explicitly statad that Cxinnel? acquired ADT in 1953. 


Now . the cwnership ef the =1*.cm companies: by Grinnch+ 


was a matter of public record, The acquinition of competitors 
elara company Gefendants were matters of public knowledge. 


As a matter of fact, ADT in one instance asked the ee 
ment of Justice for permission to acquire a particular 


competitor and thet was not only a matter of public HEMT ES Se 
It ip woatloned in the Supzeme Court opinion. vhelr semen: 
the MER, were published. All of thesa exe factors waich go 
ts demonstrat» that it would be extrenely cifficult, if not 


dmpoesible, to prove the fraudulent concé ailment. 


+ 


I would point out that when yeu go to settle thas3 


cases, your Hone, and this ins truco ia all the class sections 


9380 
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eince the 2lectrica. cases, that a nom has bean established 
by the defsnse, and the plaintiffs’ bar and that norm hes 
been that it is fowr: yearn prior to the tima when the 


government action bagan. 


I don't know a single case where there was ever 
eny s¢rious discussion of settlement on the basis of anything 
ether than that excapt in two. One was the onesie on 
where you had a six-year pericd and this is the other case 
and this is the longest by far, 11-1/4 years, azd I know of 
no cate, your Honor, and I defy snyona to point 44 out where 
there was serious discussion ¢f settlament in which there 
was used treble damages as a bkusis for calculation. It: 
just isn't dona. : 

THE COURT: Myr. Kronfeld raises the problem end 
Me. Lerner and Mr. Calafiura that you haven't indicated that 
you had any conception of what the visteniotelnk damages would 
be. 

MR. BERGER: Yes, wo did. We aad that and we 
worked on that. The f/.rat thing wo did was to get all 
eof the transaction data. Now, your Honor, we could have 


etuck to the four-year period and had soms $260,000,000 of 


eee.” 


{ purchases, Mr. Lerner is way out om his figures. I'm 


sorry to say his arithnatic in particular is wrong. wa 


started with the concept that wa were going to take the 
9236 
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longent period of time thas would be sxatisnal in ‘shis cage, 
which would be from April, 1957, to July 9f 1968. That 
would give us li-1/4 years. | § We wanted that because we 
recognized the uttex complexity of this case. §one other 
points wera montionad by Mr. McInerney yesterday. 

In our minds we wanted to cover as many across the heard 
ky way of a cottlomant anc we wentisd 1:0 seo whet Cisuse 

we could come out with which would — in a respsctzble 


return and we fovrd the figures to be $300,000,000 in 


i 


r 
oe : : ae 


puschuzes. 


Now, we tcok the $800,000,0609 in puzchises and 


a el 


vs 
we excluded from that the $50,000,000 which we adicn't 


i 


renra zent. We explicitiv carved out the indivt+=) - 


5 


plaintiffs who had brought. the:r cases in Perry Goldberg's 
three states, so that left us with $750,000,000. Wa knew 
from our past experience that one huncred per cent ef the 
potential class dees not come in. It dossn't come in for 
many reasons. We also knew that we ware going to insist 
upsa tho kind of notices keno which would cacoucug: pirzicipa- 
‘f tion andw knew that. we would try by virtue of the direct 
2 i mail for which the defencants paid to gat direct rotcica to 
" i 
% | out to be 89,000. 


| ag many of the past subscribers as pozsible, and that turned 


Now, wo esatimetsd that in number and wrounts there 
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woul bo kesween 26 por cimt and 40 par cent whe would 
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come in. How éi.d we do that? We did that, Mr. Montague 
= IT, on the basis of our czpertise in these sages. 

I have boen worh.dng on thom for ten yaers:et least ancl he 
has beein with me for nine yecrs. We heve boaa very 
inelnataly connected with matters of clas actions not: oaly 
dia aueLevist It: dm other cuese. We have: gone date the 
quost.ton cf notice in this kind of case end wo astinatod 
that the asda response her would be 40 per cent. As 

$6 Masses our, tine maximus weis just a Llitcse beicw that and, 


your Hones, as arithmetic Cenunutrated yesterday, when you 


“exclude ti.s excise tax, which is un $ per cenS sactor, you 
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=2-- Gown to roughly srcun2 $2€0,000,000. 
Now, this mecns thit this eattlement 2s we | 
estimate it. would ke sorewhere areund.3 per can for an 11-1/: 


“year pezicd which adjusted for a four-year pericé would give 


us a fiquis of between 9 anc 11 per cont:. 


your one), hure Le wnaac happsxed : thaze you asvo a fourm 


| 
wa compared that with plumbing. In plumbing, | 
) | 

year settlement and it wan explicltly utatad to evarybody | 
i 


involved thre the damages claimiéd were for the »eried from 


1956 through 1966, a lO~year sscxicd, yot tlic settlement | 
covered claims only for a 4~-ysar period. That was : 
s x } 
" explicitiy kaown to evarybséy 2s the plumbing ceace encl ; 
| 
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Judge Harvcy approved that. — 


Now, in thiz case we aro vllowing everyone of the 


claimants to come in for the entire li-year period, sir, 
and we are settling for the ll-year period, but you can 
only prove your claims for a 4-year period, so we aliow them 
es come in. 

We compared ihe, rotvuens in these othar cases 
_ilike Conerste Pipa's 4-year ae was 7.1; Bakery Pre<iucts'’ 


4-yeer cake was-15. We eae plumbiag, which is about. 2 


o 


per cent fax the 4-year period. We nave Libsusy Books 
_ which is ? per cent in a 4-yeur pericd and we concluds< trat 
: this Was indieet comparable. and in view of the complexities 


af the case a very substantial contribution to the sdministra 


‘tion of ‘suicide’ That is how we reached it and we oe 


—- = the hazard3 of litigation. 


I am not going to oe what I said ye asterday. 
t know your Henor is very eidee on thsss petnkhy but when we 
take into account that scmeone as hoes ‘in this case as the 
—? coup) otiter's COUnSCL, Me. Shusire -- his attigevit 
shows “that he is presently of thecpinion and he was and still 
is that the pee people who can show damages were the com- 


petitors and yesterday I talked to Ha:rold Cohn, wao also had 
a competitor's case, your Honor, in Philadelphia when I first 


started this case. He refreuhed my vacollection yesterday. 
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' Herold Cohan potated out: io ma that I had a vory, vory 

Qigficult case because he had just finished the Sentinel 

case in Philadelpiia and ha wa3 aware of the: depe sitions 

that had been taken, all i wh uch ‘showed that the: defendants — 

with Sentinal were itiaiu’ in cutthroat price-cul:tirg co 

drive the compotiters out oY business, the aesnent aconomic 

consequence of which would be | co benefit ~ subice bers 

| who got this. | 

As 2 matter of fact, Judg2 Wyzenski pointed ane 

in his opinion in holding that: this was a monopoly that in : 

over 20 of the cities where they didn't have competition at 

h all, youx Honor, that the defendants lost moazey and he used 

se as a veason for Upineidiay the monopory,anc 7 osene poiat 

| this out to your Hoxor because it shows the complexity of this; 
case and its distinction rom thy others which were pure price; . 


fixing casas and thin is a moi.opoly case. 


Let's assine that Judge Viyzansky''s view was: 


correct and that youv Henor or any uther judge trying che 32: 
a ’ : 


cases, if they have ta cue tried, would achuse to that yiow. 
qhat may not help us. It may indeed pr: ee & very gub- 
stantial obstacle to tie successful conclusion of ths case. 

So that we came to the conclusion you dion ' {2 need 


ary econonist. That is not: the way to settic these cases. 


The econonist usuaily is used, your Honor, whan you are 


540 
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98 
trying the case end the economi3t comes in and he supports 
your precorceivec' notion at) to what danages you ize trying 
to demonstrate to get to the jury. That iz what: the 

| economist is for. Mr. Montague and I based thie conclusion 
on our intimate study of the case, the weakresses:, the 
strensths cf the case, ma x tiink that we muct ee 
come strength fr. cur casa hecsuse thes 3 éefendaiis are 

| represented by — counsel who are certainly sists tule ~ 
to pey $10,000,CC0 for notting, ey that we hie qalitenes 2 
cektteunat in this extremely conpiex aan which pens 


return and, incicentally, Mr. routeld's own economist says 


that the overcharge was somewhowre hatwaen 3 and & pe. cant. 


i 
= 


Wa are not that far off, even assuming that his mmanant gi 
would testify to that. But what we co say is thie it is not 
relevant tc triple and it is not relevant te go back to 
1947. “You just con't pattie cases thet aie you: Sens 


They have never been settled. that way and they area't going . 
| 
\ 
I think with respect to the sectlemeni., she recus 
oe y : - . . 


ot 
2 


oe 


to be gettled thet way. 


is clear that this ig a very substantial settlemant. | ‘The 

mathod by which we have planned the allocation of the settie- 

ment is the faizest that could be conceived which oxovic.as f 
the awadeant penefit to the greatest number of people at - ' 


minimum cost. 
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| | Now, with respect to Mr. Kronfele's dasire for an 
additional hearing, an evidentiary hearing, I would only - 
point out, ‘aii I did in our papers, your Fonor, that 
Judge Wyatt. recently turned om a request very similar to 
that in the. antibiotics case, and Judge Harvey a. -£0 inal 


down & similar requevt, pointing out that "In light of the ~ 


there was & suificient record for deturmination of the 
issues here.” 


I fel that the case recited in cur ila in 


arguments end this oS. oy knowledge of the proc eiings that 
; is from tu: ?ifth Circuit, Yourg vs. Katz. Now, ia that: 


opposition to Nr. Kronfeld is very pertinent here and that , 


case the Titth Circuit sestasuad a Gismissal of ob fovilwhs 
: to the se‘clement because the objectors dealt ony vee 


suggerte: posal bs iteine supported by ii “<< proupac'e of 
ultimate success, and tiie Court pointed out or there they 
merely 2ffered numerous motions designad to thwart the 
settienent and prolong the litigation. I think that is 
exactly what the situation is here. I do not vay that 
obj.ctors, avey if we dont % go as far as the Wairwright and 
C:abbe. case which we cite and which the District Court says 


, that. the objecter doses not have a standing to come in in chis 


way, but for semeone to come in at this late date, having 


' done nothing over the past years, and to come in and simply 
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that, "We have an economist und he is going to come in and ha 


is going to say the following; he is going to asiume that 


there has been damaga to thousands of — all over the 


United States; he is going to assume that you cain go back to 


1947 and on that basis in tripling everything we ave going 


to come to an netronomical figure" -- I don't thins that ie 


the kind of chewing thet ” a mininum required for ar 


ebjector, assuming your Honor is going to give him thet 


standing which would warrant doing anytkirg more thin wrat 


your Honor has dene up ts here. and I re: spectfully submit. 


that the record is clear. that ‘zhis settlerent is fai, 


reasonable and an excellent on3. 


THE COURT: Let me ask you, dicl you ever take into 


consideration tha finaacia2 condition of i:he def ar.dants? 


; MR. BERGER: Yes, air, we did. : 
7 | Tue COURT: What was that? 
18 MR. BERGHR: Well, soma of the defendants a-e 
19 | heving cash problems end we took that kia considezaticn in 9 
20 , eee ef spreading the paymants, as your Yonor knows, under 
a a schedule which — bagin after finalicy of tha app:rval 
2 || of the settlement. ne. : : 

‘3 

23 | ; THE vitasacale I know there was 2 five-year payéat, 
oA so to speak. ' ae A Le 
3 MR. BERGER: But in doing that we revi.ewed tiei’r 
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financial scaterents and concluded that they art sufficiently 


sound to warrant this. 


THE: COURT: My question goas the othar way: 


| ‘whether thoy are sufficiently sound to up the $1.0,000,C000. 

MR. BERGER: Onthe other hand, they ara not 
guf ficiently gound -~- let ma say this: I am convinesd that 
the $10,000,600 figure 43 the highest figure thzt coulc be 
obtained and in reality tha figure that we had oviginally, 
which Mr. Montague and I worked out enthe basis of ail of 
thé figures that we had was $7,000,000. That ws the figure 
that we felt that we could come in and say to your Honor 
based on cther cases could be aemeertad. But in our 
naentjations we got g1n ann Alo, and that is the Atenas which 
“a think is ar excellent Zigure and we have reason 10 
believe that the figure that sia defendants had in mind was’ 
gubstantially below 10,000,006, but wa aetnnes to accept it, 
and the $10, 000,000, considering their Haat condit#on, 
ite in my judgment, an excellent result. 

@HE COURS: Mr. Mcinerney, do you want Lo close 
a 
MR. MCINERNEY: Vazy briefly, ‘your eee 


I would like to aote for the record that the affidavit of 
service for our brief that we filed yesterday shows that 


it was served oa 184 attorneys and firms who have entered 
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appearances in this mattex; that yasterday by our count, 
excluding the defense co2znsel, there were 65 attoxnays 
present in the courtroom. There were 30 notices of 
appearance entered yesterday, some of which were oY 
defense counsel. | The former figure of 65 excluded 
' defense counsel. Oaly three objectors have been heard. 

ai Now, I submit that that is a further indication 
of the enthusiasm for the settlemant that the majoxity of | 
ens alleged class and outs counsel have. 

In his argument Mr. a mentioned one or 
two ihinee whten I would just like to take up very briefly. 
He contended thet it was impreper for this Couxt to consider 
the weakness of the clain to a class action as pari. or 
consideration cf settlemeat. I submit it is patently 
proper for the Court to consider any obstacle that may stand 
between these claimants okie money judoment at the end of 
the read years: from now, ‘erhaps, and very probiewetically, 
and therefore it is prope: to cnonidac: the weakness of the 
class claimants. : 7 : 

It is proper to consider other matters that ws 


have raised, one that I didn't mention befere at any length 
ws C 


but that Mr. Kxeenfeld has taken up. He says the statute 


of limitations issue i3 et rest here. Well, I don't 
‘think he has rezd our brisf or maybe he overlcok:ed the 
545. | 
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footnote on pace 13 of th: current brief which vafere back 
to the class ection brief at page 49 to page 52 in which 
we argue that if the Court wore to sustain this clase ' 

“action and allew people such as Mr. Kronfeld represents 
to come in years aftor the statute has expired, that dedies 
evetation of Rule 23 under these circumstances would be ar: 

FE ntozprotation which woul permit that court-m2da rule to 
amend the Clayton om and we submit that the Count cannot 


ad 
THE Counts Nceadinn sur Second Circuit itzead y ae 


| 
amend the statute of linitations that Concress his eracted. | 
MR. McINERNEY: In the context of an acta | 
pene “g have ore authority which we have cited te yon were 
at least ono court has indicated that 4 would uphoid the 
position we take. t don't mean to argue the merits of thet 
at this momant. TT simply wish to point out Mr. HKronfeld's 
mistaken idea that all issues of the statute of limitatiozs 


are at rest and simply wigh to point out that Mr. Kronfeld 


there are other cases cited in our prior brief and current 
brief in support of the motion to quash the subpwena and 
further that ro evidentiary hearing is required under the 
eircumstanceas. eT: 
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is — ayas whos he says that. | 
; In addition to the case Mr. Berger ha cited | 
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2 Your Foner, tha indisput:able desvnentary evleenca 
3 and affidavits that have not been contested and a complete 
4 || vacord of the trial in the govarnnont case’, the ducumoerts 
5 || on file in the depository and all of these other suurces 
6 Uh eae available to Mr. Kronfeld, with all that ne has 
7 || been unable co pick up . singlo item of evidence taat would 
8 | 4n any way impugn the position that wo take on this settle- 
9 ment, and for all cf thoce reasons I respectfully gubmit | 
10 that coe SERRATE snould be épproved as feiy and reasonabls ; 
Ny without aiay mui for any further hearings on the manter and | 
2) without fr-ther es: Thank you. | 
8 THE COUPTS I come back to this guest:.on of 
4 Nl financial ability. Is chess ony discussion alcisn one | 
i } lines-on fiancial ability? It scans sc me that in these 
* : class actions the Court: in eusunce ig xunning an equity 
a | receivership bacause if you will go to the judgment your 
18 defendants filo in bankruptcy. 
9 MR. JOSLYN: May I be heard on that question? 
2 TRE cuneesi ~ haven't finished talkiny. 
a | sta: Nokes: Shaken See, | 
2 THE COURT: pene there is e balancing here that 
* has to go on. I may ba wrong, but I think cne o:} the reasons -- 
94 |) and I dort see it discussed in the casas -- the actintenall listed 
ve : have settlements is septa but ai are realistic, eside from all: 
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the other risks cf litigaticn, the pojat being what good is a 
judgment which becomes a general claim ina bank: -uptcy and 
eianbedonhie this is an atea, I assume, of discuiision and 
certainly of weighing by counsel in arriviag at the figure 
as to whether you want to nettle or whethe: you wart to 
_Procead, Gaeuuen Me. Kronf@ld- ££ you are the counsnl who 
were te carry on this. casa to tixrial through 14,000 ila ak 
what good Lis Ait — you ifthe Court gives you a huadred 
1 millior. dollar “Sudgment ez cr Gvé2 a cone million agitiae 
judgment? . You az not yoiaug tio coliect it and i: won't 
2 be there. So, this is a very prnctical situation that is 
= by couneel Y think in coming to the discuss:io2 of 
| settlement in these cases. Yo: didn't even mention xiv. 
MR. KRONFELD: I certainly have 3ot. Nobedy else 
| mentioned it. They didn't have the temerity to mention it. 

THE COURT: I assume that it is innerent in the 
settlement ia a five-yeur payout? 

eM, BERGER: That is right. 

“oR. HOLMAN: i represent eve éetendant Holnes 

Electric kcoecmin Company. I would like to artis myself 


| to tic question off the size of tin defendents and their 


ability to pay some of their astzonomical figures ‘:hat Mr.. 


Kronfeld comes up with. Mr. Berger and I hed some weeks of 


{ ‘ 
very hard, very difficult negotintions just on the print of 
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. figures went. beyond 
The protection 6 


in it are net lorye companies. 


Yolmes wean 


rot abie 


not abla, 


to pauzcieipate tn 


tole Mx. Barger th 


what we ere talkiny about hera. 


inetance, Ox client, was 


held co be tha wacoad Larduotk ¢¢ 
the nation, yet in 1950 Gruinnel i 
New York Telephone Campany 206 
per cent, for 
settlement here. 


was argued out at great Length 


s . . 
de Godby Weed 


9 per cent share hera at 


from all sources, 


ween all cf the 


34,250,000. 


Holmes‘ 


protactive busines. 


casa here specifically receqnized that 


cudo2 Wyzansky in his ops 


were not large caipanies. 


companies. 


| said 


not a big case in any sence, 


doing was “rooting out by | 


imcorcance.” 


heir vonduct was not. “impsrial.” 
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He said, 
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tha setulameite Lf tie 
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wyice industry, your Hover, and ‘the companies 
The defeudant Holmes, for 


at tha time of the govenmnment suit 


huxered 


ig less than hai‘ of the 
of this csothlenen, which 


very caxefully at azn’s- 


url 


unts > one ful: year's RYENLIAE. 


not just. theareredited cont-cal station 


n the government 
the companies hera 
He sata that they wove small 

By 

is is 


"and ha said chat what ne was 


ig judgmont: a piant of nanor 
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Now, the divestitavze oxd2r, wa yubmit, aid that 


‘We have been lit:igating here ginco 1960), about 12 years. 


How many times clo we have to go through this case again? 


The burden of continuing this litigaticn on a company of 
aur size 18 so uevere tnat: we Ere willing to “—_ these 
payments, but there is a point sans which we sannot go. 
a is a point at Walch the: comp pany'sS officials sexy: 
- we axe goLng to dis wo Gon't want to deus masetee 
ty a sett! a Wa'll let cemeone kill us." 

That is the point we acc at. $10,000,00 
is twice the woxth of — conpany ia an arin's~Length 
negotiation whnon £t was purchased and I balleve the 
svomortion of the earnines that I have enprassal for ae 
in this settlenont is that of some of the otaer’ companies 
here as well. | 

THE COURT: All right. 

MR. KRONFELD: Your Honor -~- 

) THE COURT: Ne, Me. Rrenteleé, one tine et bat. 
You dsn't end up. “You axe not th ” : si pea axa <Lo 
objectant, 50 ites come in bece-eaggenings and razuttal. 
MR. SONDERICKER: your Honor, we appees cor 
the wutematie Fire Alexm Conpeany of Delavaxe. I am just 


backing up Mz. Holman who spoke for Holmes. 
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was mo cumage ut ali dn the thissco cltiss rere, tue ef the three, 
Now York and Phijadcelphia, which coom te be the »Jaces where 
the mest okjections are cening from. 

| Thank you, your Horor. 

THE COURT: Anyhody elixe? Treat teakos care of 


‘AFA, ADT, Eolmes: and Grinnell. 
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MR. SCNDERICKER: I'm aet no gure on that. I thin: 
Mr. Flinn cain epeak batter than I because he has better 
figures. 
THE CCURT: How much is involved in the cther 50 
casas that naybo left, ox 45? 
MR. FLINN: App:coximately $50,000,000, your 


Honor. 


THE COURT: $50,000,000? 


MR. FLINN: Thats doesn't include the United 


THE CCURT: aes only get single damacdyes. 

MR. FLINN: That is right, only singla démayus. 

MR. SCNDERICKE2: One final point, your Renoe, 
The objectants here today are primarily from New York asd 
philadelphia. My client tells me that they operate only iv 
Boston, Philadelphia ani New York. My client tells me ‘hat 
what Me. Cohn told Me. Baxyer is absolutaly correct: that 
in those three cities there has been a hari, cutChscat 
type cempetizion apie this period. If you look at 
Mr. thomason's affidavit -- Mr. Themason ig the president 
of our company who has been with the compeay for 30 yeers 
and may be as knewleigeable as anybody in the business 
as to theses cases aubmitted an affidavit in support of tha 
settlement and in paxagraph 17 there you will set: a2 reference 
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to the conpany called “suchter in Philadelphia, which was 
taken at zandem because it just happened to be in the office 
at the tine, and that comzany was receiving a rite of 
$666.25 througnout the period 1954 to ord oe Ghee 
services oenetwies in Philadelpnia ad never recuived one 
increase. This was just an exanple cf what was goinc on, 
my client tells me, in thzse cities, Scator, Ph..lecelpt:in 
and New Yerk throughout the reriad. So, far trom being 
a cage where there has bezn a steady incrwase in orices. 
from 1954 te 167i and 1972, that Zs wot the cacw at all. 

If I might aja this finally: since the decree 
by dudge Kyzaneky in 1967, if anything there has seen ro 
—e prices, wien is one measure cf danaces with 
which your Eoner is sofamilias: in this tys¢ casa. In fact, 
there has been e flattening out of the charges und no 
drametic ktreah-off in the prics as a resuic of the supposed 
end of the conspiracy with the judgmeat encered into thet 
year. In fect, there has been no break-off :.n 1961 


when che enforecneni action was enierad, nor wiuti chers any 


in 1967, so that you have had a flat price curve throughout 


the period, and I gay tiat this is one example o:! vhe fact 
that there was rot 82 overcharge of the kind that tio 
plaintiffs here are claiming, and my client wou..d ba 


prepered to say it this casa is to go to trial, tnat there 
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_ 3 Now York and Phij.adelphia, which eoom te ke the vlaces where 
the mest objections are coning ae 

, ' Thank you, your Horor. 

THE COURT: Anyhody elie? That takos care of 


‘AFA, ADT, Folmes: and Grinnell. 
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UNITED STPTES DESTRICT COURT 
SOUTHERN CISTRICT OF WEW YORK 
Neo! J Mle it ee x ! 
City of Detroit, et al.’, : | 
} 
e S Plaintiffs, : 68 Civ. 4076 | 
6 Ve : 
é GRINNELL CORPORATION, et al., 3 


} 
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Defendants. 


“e 


ce ae Se a mms et a A, al, ela’ am” ag 


my June 5, 1972, | 
| 7 1O ALM. 
2 Il Before: 
i 
af aon. Charles M. Metzner, 
a District Judge. 
e 3 ' 
# RPPEARANCES : 
5 i 
— WMavid Berger, Esq., 
é Attorney for class representatives, plaintiffs, 
f By: David Berger, Esq., and 


a. baddie Montague, Jr., Esq., of Counsel. 


Paul Weiss Pifkind Wharton & Garrison, E8304 
attorneys for clainants General. Moters Corporation 


‘ et al. and Ford Moter Co., et al., 
7 by: Simon 8. Rifkind, Esq., and 
‘s t Max Gitter, Esq., of Counsel. 
i ! Howley Simon Baker & Murchisen, Escs., 
ane Attorneys for Bay Shore Shopping Center, et al., 
a By: William Simon, Esq., of Counsel. 
| 
4 | 
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i : : 
# Ret pee oa ge Sen Ste ee j 
‘! \ 3 Q h ao 


J 


SSS eee — 


i 
! 


i a nh dA rhe a bh 


Lord Ley & Lord, Esas., 
Attorneys for David Feargsr, 


Gordon B. Spivack, Esq., of Counsel, 


Olwine Cornelly Chase 2*Donnell & Weyher, 
Actorneys for APA, 

By: William ?. Sordericker, Esq., and 

eoseph M. Bucke, Esq., Of Counsel. 


Esqs., 


Donovan Leisure Newton & Irvine, aqs., 


Attorneys fo American Cyanamid and Shulton Inc... 
By Samuel W, ilurphy, Jzr., Esq., und 
Thomas F. Musno, Esq... Of Counsel. 


Thomas B. Leary, EGGe,s 
Legal Staff, General Motors Corporation. 


Boteia Hays Sklar & Herzberg, Esqu., 


Attorneys fox Hart Schafiner & Marx and subsidiaries. 


Sy: WSathaniel Whitehorn, Esq., of Counsel, 


| 
I 
By: dHerbe::t Brownell, Faq., and ; | 
| 
| 
| 
| 


Wald Sarkrader & Ross, E3qg., 


Attorneys fox Wald, Harkreder & ROES, 


By: Joel E. Ecf:iman, Esq., of Counsel, 


Weil, Gotshel & Manges, Esqso, 


Attorneys for Troika, 


By: Jane R. Levine, Eaq., of Counsel. 


Cahill Gordon Reindel & Ohl, Zsqs., 


Attorneys for Grinnell Corperation, 
By: Senis Mecinerney, Esq., 

Thomas *, Cuxrnin, Esq., and 

Allan $. doszlyn, Esq., of Counsel. 


v2 


that I am in court here to save some money . | 


‘| Ag a matter of fact, your Honor may have wotioed 
that Ford and Genercl Motors have clubbed together to hire . 
i one lawyez. It munt be for the purpose of Suving some money. 
So I Gon°’t want to cpolegize for that. 

’ ; And having said that I do not need to apologize, 

I think this is a goodtime for mo to subside. | 
| THE COURT: I do not have a copy of your brief. 
L.. M&. REIFKII: We have served it end filed it. 

i THS COURT: You have about covered the waterfront 


on the pesition of those who oppose it. 


| _ Is there enyone else who wishes ¢o talk? Would 


eee RT 


i you please Limit yourself to new matter. 
MR, SIMON: If the Court please, my name is William 


Simon. I represent Bay Shore Shopping Center, Prancis Wood 


 Davelopmen: Company, Garden State Plastic Corporation, Humble | 


4 


Oil Refining Company, International Lubsicant Corporation 


a 


and Shell Oi1 Company. And while I appear here as Mr. Berger's, 
adversary in opresing his application for fees, I should say 

I am alan lin ally in equally ovpesing those who would ask 

for a siice of his foe on the yround that they contri.‘%ed 


something “co what he und:rtook to do here. 


SY ™N 
XS me 
See 


—__— 


AY 
a 


First, I filed a mction for an evidentiary hearing which 
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| 
| 
| 
i 
| 
< have two preliminary matters, Judge Metzner. | 
| 
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at the last hearing your Honor took under advisement. 


I don’t ‘mow whether you want to rule on it 10w. 

THE COURT: No, I do not. 

MR. SIMCH: Sut I clo not want to be in a position 
of having waived. 

THE COURT: You haven’t waived. 

MR. SIMO¥: I want toycall, your attention to the 
last hearing in which your Honor said at this hearing-- 

THE COURT: Mr. Simon, parden me, we have been 
going now for over an hour end a half. Just limit yourself 
to matters not covaxed by Judae Rifkind. f 

HR. SIMON: This was not covered by Judge Rifkind. 

THE CONRT: I know everything that happened last 
week. I have a memorandum of it. Would you please proceed 
on your oppositicn? 

MR. SIMON: I would like now to cffer evidence-- 

THE COURT: I ruled on that last week. I said I 
would hold it in ahayance. New proceed. 

MR, SiG: I would like the record to be clear 
that I am asking for that -- 

THs COURT: I know, you asked for it in the record 
last week. 

MR. SIMON: Very well. I would concede Mr. Berger 


is entitied to a reasonable fee. And the issue is what is 
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Ff co THE CCURT: Anybedy else? 


3 MR. SC}IDERICKER: Your lionor,my name is 

4 wiliian Sondericker from the firm of Olwine, Connel.ly, 

5 Chage; U'Donnell & Weyher. We sepresent on2 of the 

6 defendants. 

7 I am constrained, your Honor, to also 4oin 

8 in the opposition. = think it is understandable when 

9 one looks at my clients. Yheir annual report, wnich I 

10 have here, indicates that their annual net income for 

li the year 1970 was $292,803 and for the year 1971, 

12 $369,999. 

3 I personally would be troubled by any award 

6 over ten percent in view of everything thai: happened. 

iS However, I say, in any evenc, that the primary 
16 reason in my mind for this settlement is Mr. Navid Berger 
17 and the renutation he bears from my pezsoral experience 
1g and opposition t2 hiin in the electrical cases in Phila- 
delphia = goné many vears age. 


x) And I am also impressed by the fac: he said 


to yous Horex just the other day that the defeniants 


This is 


in effect left $3 million cn the table. 


regiettzlile for ie because I wished we had settled for 


on instead of $10 million. 
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So with all those things taken into accoun:, 
I think still the application is excessive. 

My cliant feels that way very strongly. 

However, on the other hand, I cannot unco 
the fact that lr. Berger and this firm are very very 
able an¢ experienced in this field and they are certainly 
worth a lot. There is no Goubt about that. 

I also feel that I am constrzined to put on 
the reccrd my opposition here and that of my cliert 
to any sharing of Mr. Berger's fees for what x. has 
accomplished with those individuals tha t brought their 
own cases. They made their deals with their lawyers 
before the case was started and I think just as a matter 
of public policy is a threat, settlenents of this kind, 
to have the idea that after a class action is instituted 
counsel from other clients will come in and make appli-- 
cations to shar2 in that fee. 

I think it has a very chilling effect - it 
has on my mind certainly ~ if I thought in every class 
action in which cur firm represented a defendant we 
tight be confronted with this. I think it would have the 
tendency -=- 


THE COURT: You know of that problem at the 


time the national class action is instituted, or at the 
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2 time yoar natisal cliss action comes up for settlere:t.. 

3 You knov those plaintiffs who have instituted separate 

4 suits, 

5 MR. 3JONDERITCKER: That's trues, but I think -- 

¢ @ll I ain sayin: is. your Honor, that: if the individuals 

: who have instituted senarate suits ire to join in the 

8 applicat:ion for fee allowance for the nlaintiffs’ attorne, 

9 in the class action, it ir. my mind would tend to raise 

190 the amount of fee the: is n2cessary to compensate all 

1] the lewyers. 

12 THE COURT: This is one cf the problems the 

13 Court has to face up to. 

14 MR. SONDERICKER: Yes, your Honor. Thank you. 
THE COURT: Ail right. Anybody else? 

16 Now we have the last matter which is the 

17 application by the troika to narticinate in Mr. Berger’; 

1g fee. 

19 will sneak on that? 


% MR. ROBINSON: I will, your Honor. 


2 May it nlease the Court, mv name is Herbert 


os Robinson. I am a nartner in the firm of Udall, 


3 Robinson & Pearlman. I am one of the three members 


a of the troika and I speak for the troika at this point. 
Bi In the first instance, we believe that I 
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should advise the Court that we held a meeting with 
Mr. Beirger and counsel for him on May 25, 1972, at 
Mr. Berger's request in en effort to resolve our 
differences. 42 were not successful on either side. 

My immediate reaction on reading the initial 
settlement papers hexe wes that the proposed fee of 
25 percent on a $10 tnillion base was excessive. My 
conclusion was based upor my experience in other class 
litigation. 

I knew the rule of thumo and the rule of law 
that the percentage decreases as the amount increases. 
And we have cited the relevent authorities at page 17 
of our memorandun of law. 

We think Mr. Berger's services were very 
creditable. We thin’ he is justified in requesting a 
fair award. We do not think $2.5 million is a fair 
award. It gives unde credit to him for the very 
valuable services that he rendered. And we took that 
position before we filed any papers with this Court 


because on March I we telephoned Mr. Berger's 
office. I underctood that he was ows of che country 


at that time. And we informed him both of our opposition 
to the amount of the fee as well as our intention to 


apply for particination within the fee. 
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Now, that was before we knew that the distri- 
3 bution for the class Claimants would be only in the 
4 neighborhood of 3.5 percert. 
5 I had nade my own Mathematical calculation 
6 25 to the rate of compensation, but one of the gent.enen 
7 prececing me went through it, and so I won't go inte it 
g now. 
9 A charge of avarice is made in one of Mr, 
19 Berger's papers against us. In the light ot the kird 
1}; Of ratez of compensation that he seeks I think it is 
12 SOmewhat inappropriate for him to say that. 
13 Now, in the light of the following ‘our ern- 
‘yg Siderations - cne, the comparatively limited nature of 
15 petitioner's services; two, nis use of our services 
16 25 an aid, as a base for his ultimately successful 
™ settlement and as a launching vlatform from which he 


is could conduct negotiations; three, the minimal distri- 


5 bution available for claimants; and, four, the eauity 


99 rule previously referred to ~ we submit that the request.ed 


a1 fee is excessive and should be reduced substantially. 


2 Now, we submit further that the troika is 
gg entitled to share in whatever fee is awarded. Mr. Berger's 
m% Papers state that we are only liaison counsel and only 


6 aid administrative work. First and foremost, it is 
963 
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2 clear from the discussions at the hearinae before your 


3 Honor that we are lead counsel - we were so desiqnated. 


4we have so fnnetioned » we have functiened in that 


§ capacity together with Mr. Berger. He has been aware 


60f this fact throughout. And it was never within 


7Mr. Beryer's province to unilaterally determine that 


she could go it alone and could iqnore the troika, 


9 All of the Plaintiffs, including the class 


joaction plaintiffs, were joined together under the lead 


1,0f the troika. We were entrusted with responsibility 


igby the subscriber plaintiffs and by the court, 


13 His neonle, the attorneys in his office, 


4éattended a number of meetings with us. There was never 


Isany objection, they never objected when the questions 


jewere raised informally about ultimate compensation to 


17 the troika. In fact, he even recognized some participa- 


1g tion by the troika because, as he states in his napers, 


ighe made some payment on accctnt for out-of-pocket 


99e*penditures a 


a I don't think any of us have ever billed for 


mall the out-of-pocket expenses. The fact is that his 


23 firm leoked to us for specific assistance at various 


wtimes. It looked to us for general assistance of 


Bpractically al). kinds. And he also assisted us, he 
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did sone work in cooperation with us prior to the 


settlement negotiations. We never denied that, and 


we cooperated with hin throughout, But we have the lead, 


not his firm, 


As lead coun:el we have resnonsibilities 
extending far beyond adtinistrative detail. And 1 


don’t: want to minimize the importance of tha admini- 
strative detail, whereas here we have such a large 


number of subscriber-nlaint: ffs, It was imnortant 
throughout; it imnesed ext:'a burdens upon the troilka, 

When you were inf:rmed that the troika had 
been selected, your Honor commented that you thought -- 
"I think it is a good idea, avtually. It is Starting 
out as a comniicated, involve: litigation and I don't 
see how one law firm cen possibly carry the burden" -- 
and you went on to say that yo. accepted the proposal 
of the troika. 

Subsequently, Parker, Shiffman & Flat«au 
were arpointed to mate the determination for the Ccvre. 

Our position as lead counsel contained obli- 
gations and svbstantive legal burdens - I say substantiv:, 
not substantial, although what was involved here was 


over and above our ¢uties to our individual clients. 


It contaiied a measure of fiduciary obligations 
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to all of the plaintiffs which, of course, we have to 


weigh in the halance with our resnonsihility to our 
individual clients. And we faithfully fulfilled those 
duties to everyore. We did so to Mr. Berger's clients, 
we did so to our own. W2 favored no one, we helned 


\ 


all. 


Ro meant extra conferences, additional nasers 
to review, and nol: the least additional views and Maners 
to correlate. 

We had to reconcile conflicting views among 
counsel, we had to re~do work we had previously done 
ourselves for our own clients, we had to yield on 
noints, we had to include points, we had tc exclude 
points, we had to adjust varied formulations even where 


our general views coincided. 


And, your Honor, among lawyers such adjustments 


can be and they were very complicated. 

“us My. McInerney commented on May 24th 
before vour Honor, there was" a virtually unprecedeited 
number «of individual cases in this litigation." 

This was further complicated by the existence 


of to grouns of plaintiffs at the inception - the 


subscribers and the comvetitors. 


On the statute of limitations issue we accented 
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2 the peessure of the competitors to have one of their 

3 people - Joel Hoffman, Eeq. = to take the lead in 

4 opposing defendants! motion for partial summary judgment, 

5 Now, Mr. Hoffman did a fine job. We acknowledged 
6 that substantial creditors bill him for his services,: 

7 and his achievements alsc, and we have no objection in 

8 orinciple to his participation in any fee award herein. 

9 However, we do say that we worked closely with him at 


19 all times, at all stzges, NE all coonerated. 


c 


it And we would also note that whatever allowance 
12 made to him should be weighed in the light of the fact 
13 that his participation was primarily in the statute of 
‘t4 limitations area, was not as extensive in the general 

1S discovery problems, and that it terminated following 

16 the Court of Appeals decision. 

17 Mr. Berger in his argument before the Court 

1g On May 25th, in responding to Mr. Kronfeld, said "We 

19 have had, contrary to wnat mr. Kronfeld has said, 


go interrogatories enswered in depth. We have had 


“1 documents by the thousands and we have analvzed them." 


2 Your Honor, we were the ones who handled the 
g interrogatories. We were the ones who pursued the 
aq defendants when we did not think that annronriate 


P33 responses were forthcoming. We negotiated the revisions 
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of the demand for interrogatories and held Rule 9 
conferences. We were the ones that followed up and 
saw that the dccuments were produced, We were the 
ones who did the work. 

Mr. Berger's particination in that aspect of 
the case was minimal indeed. 

Again he states at page 91 that the transaction 
data was produced vursuant to our joint transactions. 

We have a letter here from Mr. Flinn in 1970 in which 
he statzes that there has been placed in the repository, 
pursuant, I think, to Iinterrogatory 22, amass of 
transaction data, including tax reports, worksheets, 
summar‘.es, et cetera. 

We are also the ones who should secure the 
credit primarily for having produced that data - that 
data which necessarily had to utilize some kind of basis 
for the bargaining - else all of the strictures launched 
against: Mr. Berger's application here must he taken as 
true, because then he could not have hed any kind of 
signifi.cant basis for Getermining what in his opinion 


was a flair settlement enount. 


In the Lindy case the Eastern District recog- 


ni wd that the City of New York, which had handled work — 


on its own, was entitled to a reduction of the fee that 


Loe & 
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was charged there. That ig not different in principle 


. 


from what we are seeking because we, too, contributed 

to the job. We, as one of the courts stated, lightened 
the burden that mr. Berger had. And there simply can 

be no ‘loubt -- I believe your Honor has personal knowledge 
of this from appearances before your Honor -=- but the 
record here shows that we carried the laboring oar 
throughout all of these years of protracted discovery 
proceedings. 

Had er done our best to pvush the litigation, 
had we not pursued the defendants when they were dilatory 
in complying with discovery demands, we believe that 
there would not have been a settlement at this time and 
in the amount that ig now presented before your Honor. 

Now, another charge is made by Mr. Berger. 

He staties that we were hestile to the class and that 

we considered the class action a stumbling block. Well, 
I think somewhat innocently, but, nevertheless, in fact 
he distorts the phrase that apparently was used by 

some lewyer on behalf of the plaintiffs, 

We all knew that a day of reckoning would 
approach if there were to be sattlements of these cases 


instead of trials. Of covrse, in that situation the 


class action was a stumbling block. The defendants had 
ren 
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2 to know what their exposure was with respect to tne 


3 class actions. They had to put some kind of ceiling 


4 to it. 

aa 
5 Any reference +o stumbling block was surely 
6 not done in hostile terms, but was done in terms of 


something that necessarily had been resolved before one 
could ever approach settlement of the individual actions, 


if that should ever be feasible. 


The documents annexed to Mr. Berger's vapers 


show how we cooperated. | Apparently at one time someone 
failed to notify him of some meeting. But the same 
thing happened to cthers. Y wasn't notified of one 
or two meetings. There mav be some administrative 
default, but the face is he is listed as the recipient 
of notice after notice and of document after document. 
is voluminous reply pavers were served on 
me at 5:25 p.m. on the evening of May 23rd, before the 
return date of this proceeding in this court on May 24th. 
When I read those papers I was amazed. I hed 
stated in my moving affidavit that I had given certain 
assistance to his firm. 
There was a further statement with respect 


to the copying of the complaint from the Port of New 


York Authority. Mr. Berger's papers are certainly 
orn 
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silent with respect: to that. Yet, I show that, one, 


I was the one who apparently first brought the knowledie 


4 of this litigation to his firm's atter.tion in corresnvo.i- 


5 Gence between Mr, Nevuberga:i: and myself. Mr. Neuberje:- 


6 Wrote and asked me for a copy of our complairt. I 


7 immediately respondec. 1 sent him a copy of the Allied 


g Stores complaint. 


Subgequently, wien Mr, Neuberger undertook 
10 responsibility tc prepare the Rule 24 motion, he asked 
tt me for a copy of my Rule 34 motion. I sent it out 

12 immediately. 

It is my recollection that I even filed napeis 
14 for Mr. Berger's firm at one time. This does not shoav 
16 hostility; this reflects complete cooperation. And it: 
16 Seems t2 me that it would be most apnropriate for 

17 Mr. Berger to acknowledge that instead of challenging 


1g the work that we did with him - and I have witnessed 


19 the fact that the other troika members also cooperated 


29 with hin. 


a Our work in the words of the judge in the case 


22 0f Philudelhhia Electric Comnany against Anaconda-American 


23 Brass Company “considerably lightened the burden of 


“$4 petitioner.” 


on 


i) In the present litigation the tro‘ka carried 


yet 
SCUTHEFTE oietits COURT REFCRTERS 
arse Srares Coun? Hosa 


Ae ty OF 8 ier 


2 the major burden snort of the class action proper. 


3 Other subscriber plaintiffs have recognized that. 
: 4 Unsolicited affidavits from the Botein firn 
| 5 and froin the Wilke and Gould firms recognize that. 
6 Tudge Rifkind's memorandum points out that 


; the worl:, I believe, of coorcination, in their words, 


g was conducted by our firm -- by the troika, I mean. ite 

9 But it went far beyond ccordination. it is 

10 precise.y because of Mr. Eerger's contribution to the 

YW class action proper that we do agree that he is entitled 

12 to the Lion's share of the credit for it. It is for that 

19 very reason that we applied for narticipation in the fees 
‘yg that may be awayjed inthe ratio of three for his firm 


15 25 against one share for all three of the troika firms. 


16 I do not think that is overreaching. I do not 
17 think that is excessive. 

18 I shculd advert to some of the pragmatic 

19 Problems involved. Just as it serves the interest of 

29 justice and it serves public policy to offer an inducement 
2} to attorneys to cake on contingent matters in the anti- 
Reine field as weil as other transactions, so under the 


procedures of t:h2 judicial panel on multidistrict liti- 


gation does it serve nublic nolicy end nublic interest 


25 to provide in some manner to reward lead counsel who are 
R79? 
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2 
appointed pursuant to those procedures. 


3 This was contemplated by all of the subscriber 
4 plaintiffs in my opinion. It obviously was conteompleted 
5 by your Honor because in at least one hearing before 
6 your Honor there was some discussion of it. No agreement 
7 was ever reached. In fact, no one ever vushed particu- 

8 larly hard for it. No formula was ever developed, but 
9 pragmatically this offers a magnificant opportunity to 

10 provide for the troika -- 

THE COURT: TI think that is something that the 
panel is going to have to face up to one of these days. 
They talked about it - and I attended meetings when they 

i @id - but they haven't done arrything reaily to tae care 
of it. 

MR. ROBINSON: It seems to me Mr. Berger 
coming to this Court on the basis of seeking an award 
under the equity rule - which I support and do not 
challenge - should also acknowledge that we gave him 
some help. And I submit, your Honor, that in equity 
we are entitled to a participation, albeit a small one 
in proportion to Mr. Berger's with respect to the fees 


that are awarded, and that this provide a result that 


4s apnropriate for all attorneys who varticinate in the 


q3 fees that come out of the 4 fund here. We, too, 
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Because the official Opinion (A574-A607) did not 
lend itself to high quality reproduction in this 
Appendix, for the Court's convenience a COpy of 


the Opinion as reported in 5 CCH Trade Reg. Rptr. 
¢ 74,341, has also been included immediately 
following, at A608-A617. 
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with wasteful. litigation, in re Prudence, 98 7.20 559 
‘(2a 4, 1938}. At the same time the court must wedgch 
the rolotive advantasos end dleadvantages of the positions 
of tho yeep ective parties. In Florida Trailer & EsguZpnent 
to. 4 Vv. Doal, 204 F.2d 567, 571 (Sth Cir. 1950), the cowt 
‘pad@: * a 

YPut she very wicartaintics of outeons 

in Litucation, as ell ag the avoidan nee 

of er et Litigation and excente, Lay 

behind tha Consgyrossienal infusion of a 

pover to plan pod fhio is a recomi- 

tion of the policy of the | aw generalsy 

to encourage He ttlemants.' 

In additic n to considering the strength of the 


. 


caso for the piaintif Ts against the amount offered in 


a 


Sant. tho courte must wes igh the judgment af couneel 


Buppelrt Prom anycerontbeg 
ve 


UR PEVCOnee@ oF ubsenea of COOd Larch bur- 


- 


wie eG 2 OF Vea: e5t oY Vr Eso Ne Chea, PPiaery 
Pi Ba 


eee ee oe: 


Eupp. 710, 742 (S.D.N.Y. 1870), afita, Gio plea 


1073 i sialic cort. asnied, Hot y.s. 87] (45779), 
“Obgect fons to the PrOpOsea oettiement guma geen 
& Vary email number clatinents, only one of thou Aza 
previously filed an individual lawsuits. 150 of the 14,000 
claimants wers represented by attorneys in filing their 
elatus, and only 5 of theee shisptiak cuject to thy sattige 


Their clients represent 1/2 of 35 of the bi 


At the fivat pretrial conferenne called to co- 
ordinate es 12 “protrial proceedings for aii &4 eases, the 
court appointed a committee of % attompers (the “Trotia"), 
esleeted by counsel for ail subscriber pleantitt 
re spresent thesa plaintiffs in future proceedings. Such 
a ‘eomusttee was Gesigned to afford greater efficiency in 
precent cis ox defending against notsong and in the conduct 
of discovery. 2 of these. 3 attorneys represent plaintiffs 
(tema ‘with multiple installationg) who have joined the 
claes as claimants and do not object to the settler ent. 
They also represent other clients vho hove L4led clains, 


11 of the individual subserioer plaintiffs Lave filed 


cinins 4n tha pespenea eatticnent. Only 36 ef the 


indcveAuad pieinsires have ented out ond thedie cases 
Miia poling fn reastion to the 3 r. 3 OVC No 
Olacs actiona. YY vadsrutend thats theea 59 cacas 
Bopraccas $59,090,000 of billings. 2 poink gut chess 
Laee~u as an aingtession of the views of attorncys wo 
have lived wath tht Scigetion fox a nue of yoors 
end are fully fomiiser wlth the Glscovery as 16 ox2cts 
GClay | 
fart diccovery is huge. It consists of cvcry- 
that wae produce’ in the goverment sult (dociisnts, 
oitionsa, end transexint of the trizl, ns detailed in 
ceEenoni isons 
sndamts taken in the Sentin:1 cane in the Baste 
ern Distvict of Pennsylvania (this vas a suoseriber 
tnich tay cottlod befere trial), and tho tremendous emount 
ef tnfeormstion furnished to subssriber plaintiffs in tho 
consolésated pretrial prossedings in thin court. One sn- 
terzocatory clots, propounded by the Troika, required 
3,000 gages for its answer. All of the above material 
was placed in @ depository oriminelly leased at 205 Pearl 
tvests in this city. The court perscnally visited those 


premises and observed the volune and organization of the 


PANS ENA open chalye 
TRO MEIN objections toe the aettlenent 
(4 dati Civn 4n Puilade2 
Cleinents who hed total dhe of $276,050 Guring tha 
Parenthetically, counsel fou the cless 
ieee feo bhdietelphia 2, Wire $he riatdonal 
ONS amd 3 other SndavieuslL 21 uUbGeribs 
(32x GPigknaliy fiica, Objecting counsel admits that 


has onpes sc2 in the Lacla of antitrust litigation and 


that Con9 oP the claimants ho representa are subst: 


5-1/2 your's efter tho statute of limita 
Lise apvoars and projects an astrononical 
eatinmte of what io involved in this cafe. An exenple 
this mapiesens Glass approach 45 found in counsel's 
reference 2 to £800,000,000 4n totel billings for ‘the lle1/4 
year damage pericd as a basis to be usca in evelusting the 
prepoced ssttiozent. Clainants with only $330,000,009 in 
billings heve Ehown an sa ial in filing claims, and it 
49 tite f4suro whieh must ‘be cousidered as the maximum in 
evaluating. the esttlen cont, 
Cf coures, the emount of Gamage with which we 
are concerned is not the tctal billings of $330,000,000 
but only the portion of that figure attritutable to the 


PY Cectraeints of trade liv 
fae chjectores reflex Go sdia 
Glowusnt Pisuzx 
Che oblisation of the 

aries of 1:9 cotulom nt to pay thear chase of the eoct 
Of Gea 2itic HM wideh rusuity in ea vecovery for then. 
Whatever the uct muy bo, the fact in that the defendants 
are offering to pay $10,000,005, and this 4s the figure 
So ke evaluated. The on iount of counsel fees ic for the 
court!is doterninstien and wil be dissusecd later on fn 
thas opanian. 

Objection is mads to the failure of the attormeys 
fox ths gless to obtain the service Ui Expert economist 
ve aid in determining the potential damauos. See Proposed 
Hess] for Conplex Litica tion (fsb. 1972), 4 1.46. This 
objector hap etated that he has consulted with an exoert 
ye 25 noady to testify that the provable camagos efter 
tried caculd 2zun botween 3 and 1% of tote) biidinge,.. It 
_i3 ney necessary to have an evidentiary heering with thic 


eoxsors aad a witness, since I consider that the proposed 


Slonent of 3.25 to 3.75 16 "woll within the ball par" 


of this offer of proof. I should point 


poriod hore 4s 1l-1/t} vonrs, vherocas in most of the other 
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scttlonenta achieved in eless acticn antitrust caues, 


the pexted “wide the statute of Linisuttons for such 
ection ia 4 yours, =f the DYoposcd Gevtdeowtut here 
28 eCvéluatcd on a Neyoar basin, the figure vould ye 
etneon Sf ang 1 Se 
Osjector: proceed to enlarge on their 3~7 
by rays ing that. since this {s an enciLeriund 

the figura should be troabled, which vnises their econe- 
mast's figure to 3-215. i settling these casen, ne~ 
Gotiavions are usually conducted on a Single canace 
bapis, One of the reasons for this is that defendants 
are not admitting the time of wronged & contemplated 
ina final judgment after trial, S Sowcinab alcin 
to the consent judmrent in a goverment anfercoment ac- 
tion, with its usual “without admitting the truth thereot" 
clause. It facilitates the disposition of the 14st apation. 

One of the objectors points to the co-calles 
O'Brien momorandun in urging thin ecust te refuse to ape 
prove the settlement. Frankly, it does not heve the in- 
pact o? the famous Raskob report which peve life to the 
governments scsi bad ment action against du Pont and Genera 


Sotors. Unite: : Qu Pont & Cow, 333 Usa. 586, 
as eS eeO Ve GU Fone & Cow 


. be roa an context and coos not bring the plaintiffs to 


Q ‘nSaxpito SALGREMEDE Of SLD eer; aa hoped Low, 6 must bo 


read in vhs ent4 roty aud then compared with the eagerly 
Gy Fes 3 Pe brenden wine de : - 
tax ke Peewavensine evict he Lesoual watewrsal produced La 


the prctriel proceeding, 

Tie Odjectora also place a evaat deal of CHE 
#229 On was whey claim 43 en issue of Lraudvleny concca te 
mont i this case. Of Gourus, tho Cxlstencs of such e 
Lactor would have @ distinct boarding on the tire period 
fo be onbyacsd by ony cettloment. | | 

While plaintiffs hava alleged fraudulent con- ’ 
ecalnent = their complaints, I doubt that such an alle- 


s . 
2 fit tis 2 Seine "e. 
ention ia Ovar absent in ass tis: AGien of this t "Po. ty 


. 
. 
a 


Sppe2rsa in the complainte of many of the individual suv. 


. ; 


rider plaintiifo in this litigation, HO One hap preseed 
=t in these cases, where dis covery begane yw Sth L957. 

4 The relationship between the defendants was yNuylse 
ond common knowledge: fa for a long bine, The finrs& private 
mait veo Phled 2n PhiladsIphia & year before the governuent 

even instituted ita enforcement acticn, I find no substance 
to the ebiecctors' clsain that fraudulent concealsent cxistes 
in this cace. 


It scoms to me that the objectors have falled to 


fuliy use the deyository to core up with a factual basiu 


Peer conddtion tn vas 


eexe sy SRE heater 


- 


’ “ a i A a Je 
fovese ETOULRNTS. Tha Poms NCGS OF Thin vettlee 


oi fa a 
RIRG wan ¢ 


mus fu ties m4 e&h0 ol Lecenbes 2271 end the 
| a oe ta heen qs 


sheets VOQ hold ou Moy 24, 1972. tho OLicatosy clotn 


Shey euont & days 41 the Gopoulcory Curing thae tsna, 
wine 


ZELESNG opinions, cone dsponttions eRe Comd desuvints 


noo Loverument’ caso. To inprens Che ceurt with the 


eh they found the denositea Ory, Chraoyr 


wofer to the fant that 410 drawera were locked Cd that 


tho éefondante rofuced to open them despite repeated 


rae ie 
roquants, Those Gravers were locked beceneg they con~ 


tainzd Aseumsentes widen R Protestive cours order tn 2 
eaca Wiieh hed vcen setticd én Fenneylyania and vide 

hig not bsen tranoferred hers. Im any cvent, there wero 
56 other aravers that could have beca heipful, 

“= would SGain male special note of the huge 
ampunt of discovery in the pubseriber céess, both gn 
ansvers So intorrogatories and avaumont production. 
ences £3 no indacation that thia material was reviewed 


by tha objosters., The anaxers to ‘ terregatories 18 enc 


He 


19 furnish abundant énformation re garding the Ilfabi2isy 


td 


end Ganose dszues tn this litigation, Z can only ceswis 


that tho acquicscenre 41) the < settlement by counsel 4n 
Li individual pus scriber actions is based om the infor. 


ration they obtadied from this discovery, 


O87 


thay ws axe aliaccleiaia whi 


westerns 2 ofa ¥3 4, ae 4s xs i 
yotenesadL 30 4or a 98 to 216 resatexy, tae 


= Odette: ”~ 9G > 
ef 2ftfgation must be evaluated. To place the neavicst 


buixicn on the falirvieos of the proposal, the risks of 
Latacation muuG Do meagurcd egainat tha optiiaua recovery 
t$xobdis3 damages Of 21% om an Ll-year Gaumuge poxriod. 

It is true that-cie government gudgient will be 
priwa Cacto cvidenco in thece ogcos, bus it does not follos, 
‘ap Expued by cone objestors, that this loaves open only tye 
Gonace nepects ef the litigation. Tha icaue of releva 

mavxot: if a close one. The discents cf the 3 justices in 
the governont case were passed on thoir Gisagreemant with 
the majority on this issue. Justice Harlan waa of the 
vwicw that relevant procuct market was not pufficiently 
proved. Justices Fortas and Stewart were of the view that 
noither the relevant pr roduet market nor the geographiosl 

riot was properly cefinsd. Judge Wyzenski, whe tried 

(hs orSginal casa and then conducted the hearings after 

romana by the Court, has’ said that 1f he had reud Justice 
Fortes' dissent before ha rendered his original determina- 
tion, ha would have followed tha justice's reasoning be- 


cause "$¢ vent to the heart of ty error,” 
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PPS NY Chnosura to thens cones, f1 the context 


sft wytatese foe BR ea h panded ne <y % * 
Of pNisate Llefgation an bone of commetiters en4 bube 


te 8 ee ree 


boa aa USEf, oy 


aS, 2 ind cililiitional probleme with wadeh tis Cours 


Ton oy a. 3 , 


fe eye. Aika. CE ee Ok Ce P ease de ‘a *. 
HVCGe Tao definitian of raloevant WAM, LOCh 


« 
nA 
a 
6? 
er 
-“ 


G&Cewepricai and procucs Lina, may hive been prorcsr Lox 


a 
eet are n renee myeda oe Le ee ee P a 
Gh EOVESRTING Cnforctment suse on tha theory of nonopo- ¥ 
Ph nwams ee ee 4 * " Yo 
PCa. «6FE css not £Loliow thas $6 46 Proper Lor the 


ST trme ee BOE porn de FZ oie $44." rh iey ‘ 
PSIVATE Litigation when which we aro couserac, 


maiy, Lichility 4 ths government suss was 
Ole gc me sae etm oc ‘ : 
353 U.S at 556, S70, 584 and SEG. Counsel for a numbor 


ace fe 3 le ~ Py ~ a '- * 
Of Ctupstiter pleintifts, who also rspresent cubsertpor 


yew IIS 


se « 


PLLAnsAL/’s toy cogecting tie the sutthement, have stated 


thaw in thedp opinion the only porsons who sufffercd damages 


tron tie Gxsrcise of this power wers the competitors. Tne 
evicones upen wilieh they rolied to ssttle their competitor 
C8063 ‘Giorsd that in cition gn vwaich defcnitants 4a not 
have any congetitecn the rates charged vere "normal" ana 
“Competitive,” thilo in cities tn which competition existed 


"Gaflenfmes woo charging Cutethroat cempatitive rates in 
Gn aGtcupt to force compstitors cut of business." Of course, 
tho bensfiesaries of this lattor competition would be sub- 
coribesu to defendsnts' svorvices in such cities. Approxi- 


mately 8,090 of tho 14,156 subseriber 7 sno filod cleins 
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Cho cliseaetoure Se eae 

WYeSEUEL Loanted 
NO CONNEC TON 

ESCM I 
bum basso vatos, 236 0 evry 
The Seeaoh iol “ch 
ont. thie ii 
an 8 Glency af 

AABN s BS aiTlalhwchy prook of came injury Slowing 
£7058 eglorizt ate!) alleges slice te, ond that "aneaive 
boyend Gh orien Ln point E025 only te the amount of dane 


é he i a <e@> ay ees “ ae 
SONLGY Rais Corn. Ve Mosel tine wer: BAO Ag 


peneah ep else eb ope o i chee eee cs nis ape ee tar oak per aE S's Vi moe me hee Niemen one at nen aa as oomwn 


aN age 5 Me te Pees Sie : 
0335 5 Wane Ve iet ASyviseres. x, jie 10s 305 1. 


6959) « 

tAspoaraity an chayyges between 

factors, defena- 
guta era yeady to conten’ hoof the 14,156 clains 
GUNS O£ damagei, even | eh Liebticty may be proven, 
ASOT » for tho wos ents % the class action status is 
Peseived. ah fever neLPs intexest trial probioins 

ve tried to a Jury. 


Rich’ to a Juve CG ination of the demagep fo» 


esorted olaim is not lost because this 39 a class 


ection. Wolic Jiulo 23 han been given broad application, 


Go bre muggects that 4b hes repeaicd the Seventh Amsnd- 
WonG. ACG eomnsoetase chucavcs ine © cVondente has 
been obtained, and the bugcatton hes not even mtachod 
taet yoink ye PG Lok Co areun, oC mind of one 


For © Che presentation end Gefense of enh clean, 


Thue, we-een look rorwexd to about 14,000 trish hours 


NB LDONe, ‘ eu ayvevoge of GO hovrs 

@ day deveted to se Suakiy heardins Cos seamony, the toetol 
WEIR tairo Gou0 2,500 days ov about Ai yeers, Acovining 
the Excuses s& Cooperation poepible Snong advocates ytrons ly 
proce Muting or defending a position, you might diLopoge of - 
the mattor within 5 years. fr Speak of strong advocecy on 
the part of tho claimants because if there 23 anything 
i¢s9 you Inay Not eusume a maxinnen secovery of 21%, 

The avuestions of administration raised by such 
@ trial avert De you ure the same jury to deeiace the en- 
tare Comagea issue? Does the sam juage preside over this 
triad to the exclusion of his other rore pressing work, 
such as oriniin2 trials or applicetsong for proluainary 
end pormanent Gnjunetéons?, Gyr ta the Judge relieved of 
all othow assignments? Evon if several judges end juries 
are usod (incliiiding perhaps fragnentizing the proceedings 


dato citios and their rocpective judicial districts), a 


Dé OP AO Eee penne 


Gogo fies og MAicsaL Gin ef any Giile Judes ond 


Rs . 4 cee Pe sia emee a, " = 2 
rer COUS ve IGQNS ~ would be dcyoted VO the Watbeas : 


~~ 
2 


iven thoven tho defendants may Ultimately be feud 


ilable ¥O cond or even alk of tha el aicante, this és 
meng on the onisting judiegar GYHtea mass be evaluat 


& 


Sy s ees % mgt «,% 
£2 GSvemain ay. che POUGONALIcnsse of ths Seetlezment, 


Opn “Tt pam oe cod we & to be 
ent Kose eh eo Silas Gat een eaehe> 
& p eleey tere f BA: ct. Anderson, BVUL « 


SNe sey cniimatienea natvwwe of the cettlewsnt 


MAghs ba ebjected to because 60nd claimants will recelve 


less than they are entitled to, as 4 & percentage of actucl 


Gaage eaeL xvod 3 ywitle akg ST 240 sUCS2 V0 Tul ¢ ihis 18 


eupaxant Prout the dieparity in cha arzes and the setual come 
Povitive piLature from city to city. As I stated above, 
Most Of tha objectors to the settlement appear to be lo-~ 
cated in ance Vhere conpetiter facilstien existe. Hove 
Over, Che formula adopted io the only reslictic cng to be 
considered an c2ternining whether tha settlement should 
bo approved, 

Another factor to be considered here ig the 
financial ability of all or any of the cefendants to 
catiosy the maxima amount which the objectors contend 
Wil) be Choirs if the litigation 6086 to judgment. The 


PPOSLSOG OF F Peek l 8" ont debtor at the end of the 


e 


ro2aQ doop not vacisfy anyone involved in the use of class 
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oWewae 
wa 


Sie Gal Ane 


dy, any change in tha definision 
G pare ican c 


ttve §> 


2 


the isoua of liab4li 


of Q Ratdonal Glass action, 


4e 


Marites 


tional 


womains the same, it dogs 


dias of Fule 23(a} and (b). 


national olars action. 


Finally, we come to the issua of 
stZona msy bo maintained as claas actions. 


ferred above to the problem cf rolevant market. 


vy or as an ingue ina 


WOvLd cCoxiously affect the deter: 


There are differing competitive 


asGion praneduvon, I 6On understand that come inssell~ 
MIG Haysonts undex the PMopoOoea settlement wey have 
A0LZeatisons other Chan au anabslsey to pay. Ynez the: 
Deepersad cottlamant, Gls of the recovery will we pata 
wZthin 2 yearn, However, the 2 dufendants W1th the 
arsdiest contributions, AA end Violsichs, will pay their 
$4,309,600 4n 4 tnstallesnte. It ts Clear that at least 
a8 to thoce 2 Csfontlante she extende? Gime 


Lo? prayuanit 
BOLIC 7. 
wietacr the 


Lae 9% 


{have ve- 


Coy Lous- 


of relevant market, 


ecgigphical or product lino, after a tréal of 


e- 


“ae 
td 


as 


eps 


lination of the existences 


Aosuming that the definition of the rolevent 


not follow that a nee 


Clinss action tay be maintained under the guide- 
The question of iimpact, 
Gsscential to the determination of liability in a private 


damage suit, presents difficultien in the context of a 


ite CFiAL, 


aes 


G2fsatee 2:5 oak 


“ 4.t ries rh Oe . ; . : 
Cer Ga NGS Anwokvetic ELL thy portend 


C2 a alors G14 Nok contri: ss . 8 


2G for Gha ereca sescy 


én the gone oLty 


wey © 


\e . % = cee ee? 
Ratengeste proposiy podvit owe thot oe Lets? myelot 


5 ul 
ry £ € g 7. se - é mat _ 
ef the tndivedwalk Gubsevivas aechous, dneess 


weted peder tu the 
beinging of these aaserted cliss 
ings less then shat claimed by the niussd plat 
eluss noticas. . Beisieisetele at Would appear that as tex ans 


these pinintif£fs ara concerned the c2 


a 


astion vehicles in 


this matierrst liticutzion 4¢ net nececsaty to adequately pro- 


. tect theirs righto. ‘hoy cannet aseuns the nelif-oneinted reia 


Of protector of the snail claimant through use of clusa action 


Exoce durcs, with the pot of gould at the end of the rainbur Lox 


ccomsel. € these plaintifis were successful at trial, thoy 


would Loa cox onpansated with trebie Gaunsges and tn evard of couns 


£eas cha “ged againat the defendants au an added cost of the 


be 


Litigation. Clayton Act § 4. Thaxro are separate rulics for 


the eatezminatian of counsel feas aftcr judgment in this type 


of case, ‘tnd the fees are not tied to the amount of recovery. 


Pee 2XENS Vorld Airlinos Ve. Hu hes, 3123 P,. Supp oe? 473 (S.Ostte Ws. & oF 


aw ft 


Pinally, on the issus of class action status, I 


refer to the discussion above regerding the wane agenbili¢cy 


acticna, involved tetal, hili~ 


) 


el 


). 
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Ge +. Leo Laie 


oo . . s . “s se Ano e 
CSR Ca jane aks What WER G25 these 26 partiacnt 
frazo, 
RNS: Costs Which: b 


6ctlan 2 / GkAantusrable in this Litisats 
VocoLubicon of thae quecte 


Coubs, The uncertainty c5 ty Tesokres, 
has cubutant4al tomeas 


«Se e of Ne 
tabs rerwehs Y 233 Gvbores rst z) ? 


G2 GED c5Se2s OMEnG, hz 


2 Statuce ef! Ababations hag tong 
Nisicd wa fn this Litigatian, pentna2 Of class sesicon 
Yo : ) ipoy fg 
Status worl: & 


VHA preeluge iia by ony of Cha clodueaw:s 


boonuwca none cf th cn can ony that they relied On tr, 


cis % 


existence of these actions for not having inntatuted 


. it is Clcar te this court, after reviewing all 


ot 


of. tha Ba ablons dn this litégetion, and Lolloy wing tha 


3 Getebiicned caidsiines fov evaluating offers of settlement, 
g thas $25;000,000 is a fatr eng SeKsonablie ecitlemans of 
the flotms eabraced in the 3 national class auctions, 


G settisncnt is anproved 


IX. COWSEL Fons 


The 


We now addrese 


ourselves to counzel'g application 
for a reas ‘onable fee for his 


S services rendered to the cliss 


action plaintiffs. Counse) has roquested ¢ flat 2s- of 


CO,099 Gatilanint fund, or $2,509,000, ne 


Sonsctien Sow bas offorse, Added ta th 
HoCeGswoxy Glabuvsomente Ancurred 4 the 
Caures of Uno ‘Aitigction. 

ion Go this fee application hag beon 

of Oleinants who eve saticslicd with 

mie An aevaition to thoce the Cppered it. 

BoSLsicen was vehement’ ond etrenveaus, A KHoparatoe aay 
ta bQ cet uside fcr ezal exgunent by ths ebjactes's 


43 Sco application. At the outeet, I must repeat 


WIAs TD have cnad musoroug Gin 26 in the past, and that is 


toat a Pint es 


swat a Pint 254-0f erscovery formula is nonexistent as far 


es Tam oencomcd., Thero ero many £acters to be considered 


in Cisving tno value cf professional. services in class ac- 


taons Anctituted on a contingent fee bapic. Sea Pronosed 

Haausi Ler Compisx Litigation, supra, F 1.47. Those fac- 

Tors W222 be disensssd as we review counsel's activities 
these oaaces. 

Counsel his detatied some 6200 heurz epent on 
this ittiortiion by cantor and junior attorneys in his lan 
firm’ and poraprofessionsls. such paraprot cssional “as is 

gaining cccoptance by tho bai, and can reduce overhead exe 
conse an the operation of a law firm while hiviewsins the 


quslity of ths services rendered. Grickman, Qanunsion of 
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Seiki, 
heirs Ha 

4200 istluco the cost of 
3 OVOn Chores 

Go Sen the eftcs 


TI ie Aedes a) Ven Gee 
ig ee wel w as ‘ a lara wer Cs Bj 8-SOre ARE 


Counssal cntimates ih: 
tion2z3 3099 hours WwZAL bo ne 


, CRS cetGlowenk., © Tite will guctuce 


GwoO coments havo bcen mace aa 
tod. First, 46 15 pozsited € thes hai 
spont ic voferzabia to worar cigtonals. 
j2.ON BAI 
agsreencnt and tins spent after 


of ths oruse cetting 4n notion tho procedures 


for Epproving the cottlexsnt. These observations will ba 


in mind in weighing the ¢4ma factor in L4x ing tho fee. 


@ire woicht to be civen hours spent in arrivio: 


~ 


om et moe MS . a tm 2 yay pe fw» 
cacenable counsel fea in tha «ens ingent fee 


Sosy ae 


Bmae- 4 7 Sigies 
ZU 2¢c3 tian tas oivia in a Clayton 40% § 
s os a”, * . 
rans Vorld Airlines vv. 
PGT RAINE PO ete nenecnst me 
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‘G78 (2.0.N.Y. L970). owever, at 

GN Gomisol mount be prepared to subait a recov’ of the 
ee te wee Casce. Fox v. Gisclosn Garp, 253 
Y. Surp. 1605 (S.D.NY, 1986). The cours alco considers 
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Under 411 the facts and circumstances which I 
have outlined above, I find that a feo of $1,506,009 is ; 
scsquute {n these 3 cases. The Propescd Manual for Complex 
Litigation, supra, states at page 43 that “once adequate 
cosipensation sufficient to provide the motive for repre- 
sentation of classes 1s provided, no further incentive is 
requirsd.” I am Bure that petitioning counsel will not be 
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betause of the size of the fee allowed here. I am equally 
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Terres w. Grinnell Corp. 


- Merzyer, District Judge: The parties 
have moved for court approval of a pro- 
posed settlement of three national class 
actions and for a reasonable counsel fee 
in what has been known as the “central 
station protection service” litigation. 


Ul. The Settlement 


In 1966 the Supreme Court affirmed a 
judgment in favor of the government in 
an action sceking relief for alleged viola- 
tions of §§1 and 2 of the Sherman Act 
by Grinnell Corporation and three of its 
affiliates, American District Telegraph Com- 
pany (ADT), Holmes Electric Protective 


’ Company (Holmes) and Automatic Fire 


Alarm Company of Delaware (AFA). 384 
UP S. 563. The decree enjoined the defend- 
antr from violating the law and required 
divestiture by Grinnell of its affiliates. A 
final decree was entered by the district 
court on July 11, 1967. 


As can easily be imagined, a slew of 
private actions were then instituted seeking 
treble damages from the four defendants. 
68 such actions were filed in this court 
and all of them were assigned to me pur- 
suant to Rule 2 of the General Rules of 
the Southern District of New York. In 
addition. 16 of the cases pending in other 
districts of the country were assigned to 
me for coordinated pretrial procecdings 
by the Judicial panel on Multidistrict 
Litigation pursuant to 28 U. S. C. § 1407. 


The cases fell into two categories. One 
consisted of plaintiffs who were competitors 
of the defendants and the other consisted 
of plaintiffs who were subscribers to de- 
fendants’ services. It became apparent that 
coordinated or consolidated pretrial pro- 
ceedings would be difficult in this litigation 
because the claims of one group required 
proof that might defeat the claims of the 
other. The competitor plaintiffs wanted to 
show that in the cities where they operated, 
the defendants exercise monopoly power 
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to drive prices down in order to force 
those plaintiffs out of business. Subscriber 
plaintiffs, on the other hand, wished to 
show that the defendants used their monopoly 
power to fix an unreasonably high price 
for the services rendered. A great many 
of the subscriber plaintiffs were located 
in cities where competition existed. 


23 of the 24 competitor cases have now 
heen settled for a total of some $12,000,000. 
A subscriber suit by the United States 
government has likewise been settled. 56 
other subscriber actions are still pending. 
3 of these are the national class actions 
with which we are now concerned. 


{ Subseriber Cases} 


The Vine Strect action is brought on 
behalf of all owners snd operators of 
retail stores, shopping centers, office build- 
ings, apartment houses, hotels and motels, 
theatres and other amusement buildings 
and private institutions situated throughout 
the United States. The Monhattan-IVard 
action is brought on behalf of all owners 
and operators of industrial and commer- 
cial manufacturing plants situated throughout 
the United States. The City of Detroit 
action is brought on behalf of all state, 
county, and local government and public 
bodies, and public schools and school dis- 
tricts situated throughout the United States. 
By definition these national class actions 
would embrace the claims of all pending 
subscriber actions except 3 statewide class 
actions on hehalf of governmental entities 
in those states which are excluded from 
the proposed settlement. 


[Class Actions} 


The proposed settlement ‘is predicated 
upon an assumption that the actions are 
proper class actions. The parties had 
briefed and argued the class action issue 
and while the matter was sub judice the 
court was requested not to procecd with 
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determination of the issue because the 
parties were engaged in settlement nego- 
-tiations. The effect of the existence of 
this issue will be discussed later on in this 
Opinion. The notice of settlement mailed 
to subscribers also included the material 
required by Fed. R. Civ. P. 23(¢)(2) for 
exclusion and appearance by counsel. 


[Amount of Settlement} 


The settlement offer contemplates the 
payment of $10,000,000 by the defendants to 
cover all 3 national class actions. Grinnell 
will contribute $3,850,000 toward the settle- 
ment in 3 installments through 1974. ADT 
will contribute $4,850,000 in 3 installments 
through 1974. Holmes will contribute 
$900,000 in 2 installments, payable on Jan- 
uary 15, 1975 and January 15, 1976. AFA 
will contribute $400,000 payable in 2 in- 
Stallments on the same dates as Holmes. 
All deferred payments are to bear interest 
at 1% over the prime rate existing during 
the period. 


The damage period covers 11% years 
from April 13, 1957 to July 11, 1968. The 
starting date is 4 years prior to the insti- 
tution of the government enforcement 
action, which represents the usual statute 
of limitations period. Clayton Act §4B. 

Notice of this application was mailed to 
some 89,000 customers of defendants who 
had totaled billings of some $800,000,000 
during the damage period. In additioa, 
publication of the notice appeared for 3 
consecutive weeks in both the Wall Street 
Journal (all regional editions) and the New 
York Times. 14,156 customers filed claims 
involving total billings of $330,525,000. 
$37,979,000 of these claims has been chal- 
lenged either by the plaintiff or the defend- 
ants. In addition, the total billings included 
excise taxes of about $25,000,000. 

The proposed settlement would thus 
afford a recovery of from 3.2% to 3.7% to 
customers who filed claims for the 11% 
year damage period. The exact percentage 
will depend on the resolution of the con- 


q 74,341 


Court Decisions 
Detroit v. Grinnell Corp. 


tested claims and whether or not the amount 
of excise taxes is included in the computation. 


[Court's Function] 


Rule 23(c) requires that a class action 
may be compromised only with the approval 
of the court. Approval should be given if 
the settlement is fair, reasonable and ade- 
quate. The settlement hearing should not 
be turned into a trial or a rehearsal of the 
trial. Newman v. Stein, 464 F. 2d 689, 602 
(2d Cir. 1972). The evaluation of the pro- 
posed settlement in this type of litigation 
against this standard requires an amalgam 
of delicate balancing, gross approximations 
and rough justice. Saylor v. Lindsley, 456 
F. 2d 896, 904 (2d Cir. 1972). 


In Protective Committee v. Anderson, 390 


U. S. 414 (1968), the Court said at pages 
424-25: 


“Further, the judge should form an edu- 
cated estimate of the complexity, expense, 
and obs | duration of such litigation, 
the possible difficulties of collecting on 
any judgment which might be obtained, 
and all other factors relevant to a full 
and fair assessment of the wisdom of the. 
proposed compromise. Basic to this proc-’ 
ess in every instance, of course, is the 
need to compare the terms of the compro- 
mise with the likely rewards of litigation.” 


The very purpose of a compromise is to 
avoid determination of sharply contested 
issues and to dispense with wasteful litiga- 
tion. In re Prudence, 98 F. 2d 559 (2d Cir. 
1938). At the same time the court must 
weigh the relative advantages and disad- 
vantages of the positions of the respective 
parties. In Florida Trailer & Equipment Co. 
v. Deal, 284 F. 2d 567, 571 (Sth Cir. 1960), 
the court said: 


“But the very uncertainties of outcome 
in litigation, as well as the avoidance of 
wasteful litigation and expense, lay Dde- 
hind the Comarcasione’ infusion of a 
power to compromise. This is a recog- 
nition of the policy of the law generally 
to encourage settlements.” 


© 1973, Commerce Clearing House, Inc. 


In addition to considering the strength 
of the case for the plaintiffs against the 
amount offered in settlement, the court 
must weigh the judgment of counsel for 
plaintiffs, the extent of support from inter- 
ested parties, and the presence or absence 
of good faith bargaining. State of West Vir- 
ginta v. Chas. Pfister & Co. (1970 Trane 
Cases 73,240], 314 F. Supp. 710, 74% 
(S. D. N. Y. 1970), aff'd (1971 Trane Cases 
1 73,540], 440 F. 2d 1079 (2d Cir.), cert. de- 
nied, 404 U. S. 871 (1971). 


[Objections]. 


Objections to the proposed settlement 
come from a very small number of claim- 
ants, only one of whom had previously filed 
an individual lawsuit. 150 of the 14,000 
claimants were represented by attorneys in 
filing their claims, and only 5 of these attor- 
neys object to the settlement. Their clients 
represent % of 1% of the billings for all 
claimants. - 

At the first pretrial conference called to 
coordinate the pretrial proceedings for all 
&4 cases, the court appointed a committee 
of 3 attorneys (the “Troika”), selected by 
counsel for all subscriber plaintiffs, to rep- 
resent those plaintiffs in future proceedings. 
Such a committee was designed to afford 
greater efficiency in presenting or defending 
against motions and in the conduct of dis- 
covery. 2 of these 3 attorneys represent 
plaintiffs (some with multiple installations) 
who have joined the class as claimants and 
do not object to the settlement. They also 
represent other clients who have filed 
claims. 11 of the individual subscriber 
plaintiffs have filed claims in the proposed 
settlement. Only 36 of the individual plain- 
tiffs have opted out and their cases remain 
pending in addition to the 3 statewide gov- 
ernmental class actions. I understand that 
these 39 cases represent $50,000,000 of bill- 
ings. I point out these facts as an indication 
of the views of attorneys who have lived 
with this litigation for a number of years 
and are fully familiar with the discovery as 
it exists today. 


[Discovery] 


That discovery is huge. It consists of 
everything that was produced in the gov- 
ernment suit (documents, depositions; and 
transcript of the trial, as detailed in 236 F. 
Supp. at 247), documents produced and 
depositions of the defendants taken in the 
Sentinel case in the Eastern District of 
Pennsylvania (this was a subscriber case 
which was settled before trial), and the 
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‘the proposed settlement. 


pository originally leased at 205 Pearl Street 
in this city. The court personally visited 
those premises and observed the volume 
and organization of the material in some 
260 filing drawers and open shelves. 


The main objections to the settlement are 
voiced by a law firm in Philadelphia on 
behalf of 20 claimants who had total billings 
of $270,000 during the damage period. 
Parenthetically, counsel for the class plain- 
tiffs is also from Philadelphia, where the 
national class actions and 3 other individual 
subscriber cases were originally filed. Ob- 
jecting counsel admits that he has expertise 
in the field of antitrust litigation and that 
some of the claimants he represents are 
substantial businesses. 344 years after the 
Statute of limitations has run this firm 
appears and projects an astronomical esti- 
mate of what is involved in this case. An 
example of this magnifying glass approach 
is found in counsel's reference to $800,000,000 
in total billings for the 11% year damage 
period as a basis to be used in evaluating 
Claimants with 
only $330,000,000 in billings have shown an 
interest in filing claims, and it is this figure 
which must be considered as the maximum 
in evaluating the settlement. 


Of course, the amount of damage with 
which we are concerned is not the total 
billings of $330,000,000 but only the portion 
of that figure attributable to the exercise 
of monopoly power or restraints of trade by 
defendants. 

The objectors refer to what they call the 
net settlement figure in arguing the inade- 
quacy of the offer. This completely ignores 
the obligation of the beneficiaries of the 
settlement to pay their share of the cost 
of the litigation which results in a recovery 
for them. Whatever the net may be, the 
fact is that the defendants are offering to 
pay $10,000,000, and this is the figure to be 
evaluated. The amount of counsel fees is 
for the court’s determination and will be 
discussed later on in this opinion. 


[Probable Damages] 


Objection is made to the failure of the 
attorneys for the class to obtain the services 
of an expert economist to aid in deter- 
mining the potential damages. See Proposed 
Manual for Complex Litigation (Feb. 1972), 
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1.46. This objector has stated that he has 
consulted with an expert who is ready to 
testify that the provable damages after trial 
should run between 3% and 7% of total 
billings. It is not necessary to have an 
evidentiary hearing with this expert as a 
witness, since I consider that the proposed 
settlement of 3.2% to 3.7% is “well within 
the ball park” of this offer of proof. I 
should point out that the damage period 
here is 11% years, whereas in most of the 
other settlements achieved in class action 
antitrust cases, the period under the statute 
of limitations for such actions is 4 years. If 
the proposed settlement here is. evaluated 
on a 4-year basis, the figure would fall be- 
tween 9% and 11%. 


Objectors proceed to enlarge on their 
3-7% figure by saying that since this is an 
antitrust suit the figyre should be trebled, 
which raises their economist’s figure to 
9-21%. In settling these cases, negotiations 
are usually conducted on a single damage 
basis. One of the reasons for this is that 
defendants are not admitting the type of 
wrongdoing contemplated in a final judg- 
ment after trial. This is somewhat akin to 
to the consent judgment in a government 
enforcement action, with its usual “without 
admitting the truth thereof” clause. It 
facilitates the disposition of the litigation. 

One of the objectors points to the so- 
called O'Brien memorandum in urging this 
court to refuse to approve the settlement. 
Frankly, it does not have the impact of 
the famous Raskob report which gave life 
to the government enforcement action 
against du Pont and General Motors 
United States v. du Pont & Co. [1957 Trave 
Cases 68,723], 353 U. S. 586, 600-02 (1957); 
Gottesman v. General Motors Corp. [1967 
Trape Cases {{ 72,304], 279 F. Supp. 361, 
365 (S. D. N. Y. 1967). The O’Brien memo 
must be read in context and dos not bring 
the plaintiffs to a simple aze.ssment of 
damages, as hoped for. It must be read in 
its entirety and then compared with the 
answering McDonald memorandum and the 
factual material produced in the pretrial 
proceedings. 


[Fraudulent Concealment] 


The objectors also place a great deal of 
emphasis on what they claim is an issue of 
fraudulent concealment in this case. Of 
course, the existence of such a factor would 
have a distinct bearing on the time period 
to be embraced by any settlement. 

While plaintiffs have alleged fraudulent 
concealment in their complaints, I doubt 
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that such an allegation is ever absent in 
litigation of this type. It appears in the 
complaints of many of the individual sub- 
scriber plaintiffs in this litigation. No one 
has pressed it in those cases, where dis- 
covery begins with 1957. 


The relationship between the defendants 
was public and common knowledge for a 
long time. The first private suit was filed 
in Philadelphia a year before the govern- 
ment even instituted its enforcement ac- 
tion. I find no substance to the objectors’ 
claim that fraudulent concealment exists in 
this case. 


[Adequacy of Research} 


It seems to me that the objectors have 
failed to fully use the depository to come 
up with a factual basis for their arguments. 
The first notice of this settiement went 
out in the middle of December 1971 and 
the hearing was held on May 24, 1972. The 
objectors claim they spent 4 days in the 
depository during that time, reading opin- 
ions, some depositions and some documents 
in the government case. To impress the 
court with the poor condition in which they 
found the depository, they refer to the fact 
that 10 drawers were locked and that the 
defendants refused to open them despite 
repeated requests. These drawers were 
locked because they contained documents 
under a protective court order in a case 
which had been settled in Pennsylvania and 
which had not been transferred here. In 
any event, there were 250 other drawers 
that could have been helpful. 


I would again make special note of the 
huge amount of discovery in the subscriber 
cases, both in answers to interrogatories 
and document production. There is no 
indication that this material was reviewed 
by the objectors. The answers to inter- 
rogatories 18 and 19 furnish abundant in- 
formation regarding the liability and damage 
issues in this litigation. I can only assume 
that the acquiescence in the settlement by 
counsel in 11 individual subscriber actions 
is based on the information they obtained 
from this discovery. 


In any event, whether we are involved 
with a potential 3% to 7% or a 9% to 21% 
recovery, the hazards of litigation must be 
evaluated. To place the heaviest burden 
on the fairness of the proposal, the risks 
of litigation must be measured against the 
optimum recovery treble damages of 21% 
on an ll-year damage period. 
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[Possible Issues] - 


It is true that the government judgment 
will be prima facie evidence in these cases, 
but it does not follow, as argued by some 
objectors, that this leaves open only the 
damage aspects of the litigation. The issue 
of relevant market is a close one. The 
dissents of the 3 justices in the government 
case were based on their disagreement with 
the majority on this issue. Justice Harlan 
was of the view that relevant product 
market was not sufficiently proved. Jus- 
tices Fortas and Stewart were of the view 
that neither the relevant product markct 
nor the geographical market was properly 
defined. Judge Wyzanski, who tried the 
original case and then conducted the hear- 
ings after remand by the Court, has said 
that if he had read Justice Fortas’ dissent 
before he rendered his original deterimina- 
tion, he would have followed the justice's 
reasoning because “it went to the heart of 
my error.” 


[Relevant Market] 


From my exposure to these cascs, in 
the context of private litigation on behalf 
of competitors and subscribers, I find ad- 
ditional problems with which the Court 
was not faced. The definition of relevant 
market, both geographical and product 
line, may have been proper for the gov- 
ernment enforcement suit on the theory of 
monopolization. It does not follow that it 
is proper for the private litigation with 
which we are concerned. 


[Monopoly Power] 


Secondly, liability in the government suit 
was predicated in the main on the existence 
of monopoly power, 384 U. S. at 566, 570, 
584 and 586. Counsel for a number of com- 
petitor plaintiffs, who also represent sub- 
scriber plaintiffs not objecting to the 
scttiement, have stated that in their opinion 
the only persons who suffered damages 
from the exercise of this power were the 
competitors. The evidence upon which they 
relied to settle their competitor cases 
showed that in cities in which defendants 
did not have any competition the rates 
charged were “normal” and “competitive,” 
while in cities in which competition existed 
“defendants were charging cut-throat com- 
petitive rates in an attempt to force compet- 
itors out of business.” Of course, the 
beneficiaries of this latter competition would 
be subscribers to defendants’ services in 
such cities. Approximately 8,800 of the 
14,156 subscribers who filed claims come 
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from such cities. Most of the objectors also 
come from such cities. (Incidentally, Judge 
Wyzanski pointed out that even in cities 
in which there was no competition the 
defendants were not always able to charge 
their minimum basic rates. 256 F. Supp. at 
254.) 
The 


impact of these factors strongly 
favors 


the settlement. This is so even 
though the court is aware that the fact of 
damage, which is an element of lability, 
is satisfied by proof of some injury flowing 
from defendants’ alleged illegal acts, and 
that “inquiry beyond this minimuimn point 
goes only to the amount of damage.” Zen- 
ith Radice Corp. v. Hazeltine Research, Ine. 
{1969 Trave Cases § 72,800], 395 U.S. 100 
(1969); Trans World slirlines v. Hughes 
(1970 ‘Trape Cases § 73,017}, 308 F. Supp. 
679, 685 (S. D. N. Y. 1969). 


[Trial for Amount of Damages} 


Because of the disparity in charges be- 
tween cities and the various competitive 
local factors, defendants are ready to con- 
test each of the 14,156 claims on the 
amount of damages, even though liability 
may be proven. Assuming, for the moment, 
that the class action status is resolved in 
favor of plaintiffs, interesting trial prob- 
lems are present, since the case is to be 
trica to a jury. Defendants’ right to a jury 
determination of the damages for each 
asserted claim is not lost because this is a 
class action. While Rule 23 has been given 
broad application, no one suggests that it 
has repealed the Seventh Amendment. 
After appropriate discovery by the defend- 
ants has been obtained, and the litigation 
has not even reached that point yct, it is 
fair to assume a minimum of one hour for 
the presentation and defense of cach claim. 
Thus, we can look forward to about 14,000 
trial hours on the damage claims alone. 
With an average of 6 hours a day devoted 
to actually hearing testimony, the trial will 
take some 2,300 days or about 11 years. 
Assuming the greatest cooperation possible 
among advocates strongly prosecuting or 
defending a position, you might dispose of 
the matter within 5 years. I speak of strong 
alvocacy on the part of the claimants be- 
cause if there is anything less you may not 
assume a maximum recovery of 21%. 


[Demands on the J udicial System] 


The questions of administration raised 
by such a trial are: Do you use the same 
jury to decide the entire damage issue? 
Does the same judge preside over this trial 
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to the exclusion of his other more pressing 
work, such as criminal trials or applications 
for preliminary and permanent injunctions? 
Or is the judge relieved of all other as- 
Signments? Even if several judges and 
juries are used (including perhaps fragment- 
izing the proceedings into cities and their 
respective judicial districts), a huge amount 
of judicial time of any single judge and his 
court personnel would be devoted to the 
matter. Even though the defendants may 
ultimately be found liable to some or even 
all of the claimants, this demand on the 
existing judicial system must be evaluated 
in determining the reasonableness of the 


Settlement. See Protective Committee v. 
Anderson, supra. 


The across-the-board nature of the settle- 
ment might be objected to because some 
claimants will receive less than they are 
entitled to, as = percentage of actual dam- 
age suffered, while others will receive 
more. This is apparent from the disparity 
in charges and the actual competitive pic- 
ture from city to city. As I stated above, 
most of the objectors to the settlement 
appear to be located in areas were com- 
petitor facilities existed. However, the 
formula adopted is the only realistic one to 
be considered in determining whether the 
settlement should be approved. 

[Financial Ability]. 

Another factor to be considered here is 
the financial ability of all or any of the 
defendants to satisfy the maximum amount 
which the objectors contend will be theirs 
if the litigation goes to judgment. The 
prospect of a bankrupt judgment debtor at 
the end of the road does not satisfy anyone 
involved in the use of class action pro- 
cedures. I can understand that some in- 
Stallment payments under the proposed 
settlement may have implications other than 
an inability to pay. Under the proposed 
settlement, 87% of the recovery will be 
paid within 2 years. However, the 2 de- 
fendants with the smallest contributions, 
AFA and Holmes, will pay their $1,300,000 
in 4 installments. It is clear that at least 
as to these 2 defendants the extended time 
for payment is attributable to financial in- 
ability. 

[Class Actions] 


Finally, we come to the issue of whether 
the actions may be maintained as class 
actions. I have referred above to the prob- 
lem of relevant market. Obviously, any 
change in the definition of relevant market, 
either geo,raphical or proauct line, after a 
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trial of the issue of liability or as an issue 
in a separate trial, would seriously affect 
the determination of the existence of a 
national class action. 


[Injury] 

Assuming that the definition of the rele- 
vant market remains the same, it docs not 
follow that a national class action may be 
maintained under the guidelines of Rule 
23(a) and (b). The question of impact, 
essential to the determination of liability 
in a private damage suit, presents difficul- 
ties in the context of a national class 
action. There are differing competitive cli- 
mates in each of the areas involved. All 
the members of a class did not contract for 
the same services, even in the same city. 

Defendants properly point out that a 
large number of the individual subscriber 
actions, instituted prior to the bringing 
of these asserted class actions, involved 
total billings less than that claimed by the 
named plaintiffs in the class actions. Con- 
sequently, it would appear that as far as 
these plaintiffs are concerned the class ac- 
tion vehicle in this antitrust litigation is 
not necessary to adequately protect their 
rights. They cannot assume the self- 
anointed role of protector of the small 
claimant through use of class action pro- 
cedures, with the pot of gold at the end of 
the rainbow for counsel. If these plain- 
tiffs were successful at trial, they would be 
compensated with treble damages and an 
award of counsel fees charged against the 
defendants as an added cost of the litiga- 
tion. Clayton Act §4. There are separate 
rules for the determination of counsel fees 
after judgment in this type of case, and the 
fees are not tied to the amount of recovery. 
Trans World Atrlines v. Hughes [1970 Trave 
Cases { 73,142], 312 F. Supp. 478 (S. D. N. Y. 
1970). 


Finally, on the issue of class action 
status, I refer to the discussion above re- 
garding the manageability of this litigation. 
What was said there is pertinent here. 

These facts which bear on whether a 
class action is maintainable in this litigation 
show that the resolution of that question is 
neither easy nor free from doubt. The un- 
certainty as to resolution of the problem 
has .substantial impact in determining the 
reasonableness of the settlement. The stat- 
ute of limitations has long since run in this 
litigation. Denial of class action status 
would preclude recovery by any of the 
claimants because none of them can say 
that they relied on the existence of these 
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actions for not having instituted a timely 
suit. 


It is clear to this court, after reviewing 
all of the problems in this litigation, and 
following the established guidelines for 
evaluating offers of settlement, that 
$10,000,000 is a fair and reasonable settie- 
ment of the claims embraced in the 3 na- 
tional class actions. The settlement is 
approved. . 


Il. Counsel Fees 


We now address curselves to counsel’s 
application for a reasonable fee for his serv- 
ices rendered to the class action plaintiffs. 
Counsel has requested a flat 25% of the 
$10,000,000 scttlement fund, or $2,500,000, 
as reasonable compensation for his efforts. 
Added to this would be the necessary dis- 
bursements incurred in the course of the 
litigation. 


{Flat Percentage Fee] 


Opposition to this fee application has been 
voiced by a number of claimants who are 
satisfied with the settlement in addition to 


.those who opposed it. The opposition was 


vehement and strenuous. A separate day 
had to be set aside for oral argument by the 
objectors to the fee application. At the 
outset, I must repeat what I have said 
numerous times in the past, and that is 
that a flat 25%-of-recovery formula is non- 
existent as far ac I am concerned. There 
are many factors to be considered in fixing 
the value of professional services in class 
actions instituted on a contingent fee basis. 
See Proposed Manual for Complex Litiga- 
tion, supra, 1.47. These factors will be 
discussed as we review counsel's activities 
in these cases. 


[Hours Spent} 


Counsel has detailed some 6200 hours 
spent on this litigation by senior and junior 
attorneys in his law firm and paraprofes- 
sionals. Such paraprofessional aid is gaining 
acceptance by the bar, and can reduce over- 
head expense in the operation of a law firm 
while increasing the quality of the services 
rendered. Brickman, Expansion of the Law- 
yering Process Through A New Delivery 
System, 71 Col. L. Rev. 1153 (1971). Hope- 
fully, paraprofessionals might also reduce 
the cost of litigation to persons with valid 
claims who, even though not impecunious, 
cannot afford the fees for the effective 
advocacy necessary to successfully prose- 
cute those claims. 
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Counsel estimates that a minimum of an 
additional 1000 hours will be necessary to 
complete the administration of the settle- 
ment. This will include the determination 
of challenges to some 700 claims and prob- 
lems attendant to the ultimate distribution 
of the settlement fund. 


[Paraprofessionals| 


Two comments have heen made as to the 
number of hours reported. First, it is pointed 
out that half of the time spent is referrable 
to paraprofessionals. Second, there is no 
delineation between time spent prior to 
reaching the settlement agreement and time 
spent after the signing of the order setting 
in motion the procedures for approving the 
settlement. These observations will be kept 
in mind in weighing the time factor in fixing 
the fee. 


{Importance of Hours Spent} 


The weight to be given hours spent in 
arriving at a reasonable counsel fee in the 
contingent fee class action is less than that 
given in a Clayton Act §4 situation. Cf. 
Trans World Airlines v. Hughes {1970 Trane 
Cases § 73,142], 312 F. Supp. 478 (S. DN. Y. 
1970). However, it is still a factor, and 
counsel must be prepared to submit a record 
of the time spent in these cases. Fox +. 
Glickman Corp., 253 F. Supp. 1005 (S. D. 
N. Y. 1966). The court also considers that the 
existence of a contingent fee arrangement 
itself should be given appropriate considera- 
tion in fixing this fee. 


[Benefits to Class} 


I am mindful of Pro‘essor Hornstein’s oft- 
quoted statement, constantly referred to by 
counsel for plaintiffs in class actions, that in 
contingent fee case “One thousand plodding 
hours may be less productive than one 
imaginative, brilliant hour.” Legal Thera- 
peutics: The “Salvage” Factor in Counsel 
Fee Awards, 69 Harv. L. Rev. 658, 660 
(1956). However, in applying that observa- 
tion we must examine the benefit conferred 
on the class and determine whether it 
flows from counsel's skillful operation or 
plodding effort. 


[Time of Filing Suit] 


These class actions were instituted just 
2 months before they would have lost the 
benefit of the tolling provisions of § 5(b) of 
the Clayton Act. For this, counsel deserves 
much credit. If the cases had not been filed 
when they were, the objectors to the fee and 
all other claimants would be receiving 
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nothing or only a small percentage of what 
they will now receive. The damage period 
would have been limited to 4 years, com- 
mencing 3 years after the institution of the 
government suit. This obviously would 
affect the size of any settlement offer by 
defendants. In addition, the prima facie 
effect of the government decree would be 
affected. Cf. Gottesman v. Gencral Motors 
Corp. [1969 Trape Cases 9 72,888), 414 F. 
2d 956 (2d Cir. 1969). Plaintiffs have the 
advantage of a damage period of 11Y years, 
going back to 4 years prior to the institution 
of the government suit. 


[Individual Suits} 


None of the claimants can say that, but 
for these class actions, they would have 
instituted individual suits or class actions 
prior to September 1968 to protect their 
interests. This fact gains added Significance 
when we recall that 55 individual sub- 
scriber actions were timely instituted, and 
some of the objectors here dwarf any of 
such plaintiffs in financial resources. On the 
other hand, the existence of this number of 
individual suits, many instituted more than 
a year prior to these ciass actions, somewhat 
diminishes credit to counsel for having the 
foresight to bring the suits. 


[Discovery Work] 


In his fee application, counsel has de- 
tailed his work with regard to the prosecu- 
tion of these claims. He states that he 
was a member of the Steering Committee 
for all plaintiff actions. This was an in- 
formal committee in operation prior to the 
assignment of all of the cases to me either 
pursuant to Rule 2 or § 1407. Subsequently, 
I gather that counsel worked with the 
Troika in the following areas: (a) drafting 
the motion for production of documents, 
(b) preparing the interrogatories submitted 
to defendants on behalf of all subscriber 
plaintiffs, and (c) resisting defendants’ mo- 
tion for partial summary judgment. He was 
involved in resisting the motion by AFA to 
dismiss all of the actions against it and 
was involved in the companion motion to 
substitute AFA of New, York as a party 
defendant. 

All of this activity was important. The 
production of documents and the answers 
to interrogatories are so necessary in anti- 
trust litigation. The material here included 
much that was not included in the govern- 
ment discovery. The information furnished 
by the defendants obviously went a long 
way toward developing the basis for a settle- 
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ment of the class actions. The partial sum- 
mary judgment motion brought by the 
defendant, involving the tolling provisions of 
the Clayton Act, was bitterly fought by all 
Plaintiffs. Russ Togs, Inc. . Grinnell Corp. 
(1969 Trae Cases ¥ 72,931], 304 F. Supp. 
279 (S_D.N. Y. 1969), aff'd {1970 Trane 
Cases $73,172], 426 F. 2d 850 (2d Cir.), 
cert. denied, 400 U. S. 878 (1970). There 
then followed extensive briefing and oral 
argument as to whether these lawsuits would 
be granted class action Status. While the 
matter was sub judice, the court was requested 
to withhold disposition Pending the outcome 
of settlement negotiations. 


With the submission of the proposed 
settlement, counsel (as a member of the 
Class Action Committee) undertook the 
supervision of the procedures sct forth in 
Settlement Order No. }. Following that 
order over 14,000 claims were filed and 
Processed, correct were sought and chal- 
lenges entered. + wally, counsel has vigor- 
ously participated in the proceedings to 
approve the settlement. 

Counsei has been an active Participant in 
many of the class action antitrust suits filed 
in the last 5 years in the various district 
courts. 9 of these have been disposed of 
and 10 are still pending. There is no doubt 
that counsel has acquired, as a result of 
these experiences, an expertise in the 
handling of such matters. 


[Class Notice] 


Counsel seeks credit for some items of 
accomplishment which I find unjustified. 
For example, ncither the extent of the dis- 
semination of the notice nor the inclusion 
of the settlement terms therein should be 
given much weight. Certainly this court 
would never approve, under the facts of 
this case, any lesser notice than was given. 
Furthermore, notice of the settlement is re- 
quired by Rule 23(e). Neither is the court 
persuaded that any weight should be given 
to the fact that counsel is not requesting fee 
participation in the interest to be paid by 
the defendants on the deferred payments. 
The installment payments are for the benefit 
of the defendants. The claimants are being 
deprived o/ the use of the money, because of 
the installment procedure, and are entitled 
to interest as compensation for that loss. 


[Government Investigation] 


I should also point out that the exisience 
of the government investigation and the 
existence of a judgment available for use 
under § 5(a) of the Clayton Act are factors 
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to be considered in determining the reason- 
ableness of the fee. 


This is a hig case. $10,000,000 is not a 
small sum of money. ‘Vhe dollar amount 
of claims filed compared to total billings is 
high. It is true that class actions serve a 
useful purpose in protecting the individual 
whose claims might he so small as to not 
justify independent action. Such actions 
involve the undertaking of risks by counsel 
and justify the use of a percentage of re- 
covery as one of the factors in evaluating 
the requested allowance of counsel fees. 
However, it would appear that the arnount 
of risk involved docs not increase tenfold 
simply because we are concerned with a 
$10,000,000 settlement instead of a $1,000,000 
settlement. After a certain point is reached, 
the size of this counsel fee must be limited. 


The court docs not necessarily look to 
the fee a claimant individually would be 
willing to pay to recover his small share. 
These cases should be viewed from the 
adequacy of the fee to be reecived by 
counsel commensurate with the risks he has 
taken, the work he has done, the results 
he has obtained and the pro bono publico 
efforts involved in this type of litigation. 


{Amount of Fee} 


Under all the facts and circumstances 
which I have outlined above, I find that a 
fee of $1,500,000 is adequate in these < 
cases. The Proposed Manual for Complex 
Litigation, supra, states at page 43 that 
“Once adequate compensation sufficient to 
provide the motive for representation of 
classes is provided, no further incentive is 
required.” I am sure that petitioning counsel 
will not be deterred from becoming involved 
in any future class actions because of the 
size of the fee allowed here. 1 am equally 
convinced that other attorneys will not be 
dissuaded from protecting the poor litigant 
in similar circumstances. 


[Out-of-Pocket Expense] 


Petitioning counsel is also allowed $14,918.73 
as out-of-pocket expenses to Apri’ 20, 1972. 
Requests for further reimbursement of ex- 
penses will be entertained only on an appli- 
cation setting forth categorics and dates 
when the expenses were incurred. 


[Role of Lead Counsel] 


An interesting question has been pre- 
sented by the application of the members 
of the Troika and a fourth attorney to par- 
ticipate in whatever fee is allowed to counsel 
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for the class action plaintiffs. In preparing 
for the first pretrial conference of counsel 
in all &4 cases, | sent a 2-paye letter of 
proposed procedures to counsel, dated May 
2, 1969, That letter contained a directive 
that counsel for all plaintiffs meet the day 
hefore the pretrial conference and select 
one of their number to be designated as 
lead counsel, Lead counsel is necessary for 
the efficient conduct of pretrial proceedings 
as envisaged by the coordinated proceedings 
under 28 U.S. C. § 1407. Such designation 
would have been required eves. if the court 
were only concerned with the 68 cases filed 
in this district. 


At the pretrial conference held on June 17, 
1969, the court was advised that counsel 
had decided that because of the huge num- 
ber of plaintiffs’ attorneys invalved, the work 
of lead counsel should be distributed among 
3 Jaw firms rather than one. The recom- 
mendations for appointment were Mr. Mill- 
stein, of Weil, Gotshal and Manges, Mr. 
Robinson, of Lichman, Eulau, Robinson and 
Perlman, and Mr. Stein and Mr. Brett, of 
Parker, Chapin and Flattau, All of those 
designated were well versed in the intri- 
cacies of antitrust law and class action pro- 
ceedings and members of distinguished law 
firms The designations were formalized in 
Pretrial Order No. 1 dated July 2, 1969. 


These attorneys contend that a great deal 
of the benefit conferred on the class by 
the settlement flows directly from their 
efforts. It is their position that plaintiffs’ 
counsel in the class actions should not re- 
ceive more than 20% of the settlemen¢ as 
a fee and that they are entitled to 14 of 
that amount, or 4 of whatever amount the 
court ultimately grants. In addition, a 
claim for 10% of the fee awarded is re- 
quested by another attorney who. claims 
that his participation in the pretrial pro- 
ceedings aided the settlement of the class 
actions. 


The questions raised by this application 
are not to be confused with the problems 
existing in connection with reimbursement 
for expenses incurred in acting as lead or 
liaison counsel in cases transferred for co- 
ordinated pretrial proceedings by the Panel 
on Multidistrict Litigation. Sec Proposed 
Manual for Complex Litigation, supra at 49. 
I understand that the Panel is presently 
considcring those problems where there is 
failure of voluntary cooperation. 


There is no doubt that a tremendous 
amount of legal services was rendered in 
connection with this litigation, all of w' ich 
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has been detailed and referred to in other 
portions of this opinion. However, the afi- 
davits submitted by counsel on this phase 
of the application resemble the testimony 


of the drivers of 2 cars describing how they 
collicledt. 


I subscribe to the principle that counsel 
who contributed to the benefit conferred on 
the class are entiticd to compensation for 
that effort. This is true even though counsel 
did not appear in the particular actions he- 
ing settled. Representation of claimants docs 
not give an attorney standing on the issue 
involved. Counsel secking « portion of this 
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counsel fee were privately retained and in- 
stituted individual actions on behalf of their 
clients. It is their activities in this related 
litigation that gives them standing to assert 
acclaim. Sprague v. Ticonie Nat'l Bank, 307 
U.S. 161 (1939); United States vo ASCAP 
{1972 Trane Cases 974,179], 466 F. 2d 917 
(2 Cir, 1972). 


Counsel will be advised of the date for 
a hearing on the application for an appor- 
tionment af the fee allowed for services 
rendered in obtaining 2 settlement of the 
national class actions. 


So ordered. 
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Plaintiffs, 3 


68 Civ. 4027 
-against- s (EDPa. Civ. 68-1479) 


GRINU'SLL CORPORATION, et als, $ 
Defendants. 3 
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The Court having held a hearing on June 5, 1972, after 
due notice to members of the classes pursuant to Orders dated 
December 13, 1971, and April 3, 1972, to determine the Petition 
of counsel for class representatives for an award of counsei fees 
and costs (hereinafter “Petition"), and the Court having consider- 
ed the written submissions in support ou and in opposition to 
approval of said Petition and having heard all persons appearing 


and requesting to be heard and due deliberation having been had 
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thereon, and pursuant to this Court's Decision and Order of 


December 27, 1972, and, pursuant to Rule 54(b) of the Federal Rules 


of Civil Procedure, having expressly directed the entry of this 


Final Judgment as to an award of attorney's fees to counsel for the 
Class Representatives and having determined that there is no just 
reason for delay in entering this Final Order so that this Court's 


Decision and Order of December 27, 1972, can be implemented, 


IT IS HEREBY ORDERED AND ADJUDGED: 

1. Counsel fous che Class Representatives, David Berger 
and David Berger, P.A., Attorneys at Law (hereinafter “Counsel for 
the Class Representatives"), are allowed $14,914.73 as out-of- 
pocket litigation expenses to April 20, 1972, to be paid from the 
initial installment of the Settlement Fund. Requests for further 
reimbursement of expenses by Counsel for the Class Representatives 
will be entertained only on an application setting forth categories 
and dates when the expenses were incurred. 

2. Counsel for the Class Representatives is awarded 
attorney's fees in the amount of $1,500,000, such fees to be paid 
from the Settlement Fund in the above-entitled actions. 

3. This Court retains jurisdiction of this matter for 
the purpose of: 

(a) determining the petitions of (1) Weil, Gotshal & 
Manges; Liebman, Eulau, Robinson & Perlman; and Parker, 
Chapin & Flattau, and (2) of Wald, Harkrader & Ross for an 
apportionment of the attorney's fee awarded to the Class 
Representatives; 
(b) determining the manner and time of payment of 


said fees; and 
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(ce) Getermining further allowance of out-of-pocket 


expenses to Counsel for the Class Representatives. 


4. A copy of this Final Judgment shall be docketed in 


e —_, 
an &, 


each of the above-entitled actions with the same force and effect 


as if the original thereof was filed therein. 


Dated: New York, New York 
‘ ¥ January 2G + 1973 


/sa/ Charles M. Metzner 
U.8.D.3. 
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| UNITED STATES DISTRICT COURT 


FOR THE SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, ct al., 68 CIV. 4026 


Vv. 


GRINNELL CORPORATION, ct al. ; (E.D. Pa. C1V. 68-1478) 


Vv. 
GRINNELL CORPORATION, et al. : (E.D) Pa. CIV. 68-1489) 


1225 VINE STREET BUILDING, : 68 C1V. 4027 


i 

| MANHATTAN-WARD, INC., et al., ; 68 CLV. 4028 
i 

| 

| 
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| 

Cf Bl. 
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Vv. 


| GRINNELL CORPORATION, et al. : (E.D. Pa. CIV. 68-1479) 
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NOTICE OF APPEAL AND AMENDIENT : 
TO PRIOR NOTICE OF APPEAL 1 


Notice is hereby given that Bay Fair Shopping Center; 


Exxon Corporation, successor by merger to the Humble Oil & 


Refining Company; Friendswood Development Company; Garden State 


| ‘ 
| Plaza Corp.; International Lubricant Corporation; and Shell Oil 


Company, claimants herein, hereby appeal to the United States 


1 
Court of Appeals for the Second Circuit from the Final Judgwent 
| entered on January 26, 1973, awarding attorneys fees out of the 


settlement fund of $1.5 million tc David Berger and others, 


which amount is excessive, unsupported by the record, and was 


awarded without an evidentiary hearing. This Notice of Appeal 


Pree. 


| amends and supplements the Notice of Appeal filed February 1, 


1973, to read as above stated. 


Respectfully submitted, 


\ 
| ; : 
A MEDs ts, PP Mery 
QLLLIAM SUMMON : 

G. JOSEPIL KRING 

HOWREY , SIMON, BAKER f MURCHTSOR 
1730 Pennsylvania Avenue, NW, 
Washington, D.C. 20006 

Telephone: (202) 872-8800 


Corporation, Friendswood Development 
Cenpany, Garden State Plaza Corp., 
International Lubricant Corp. and 
Shell Oil Company 


Dated: February 13, 1973 


| 
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d pool ee Ae $0 ECORD 
f 0 Pursuant to Rule 11(f) of the Federal Rules of Appel- 
Co late Procedure, it is stipulated between the uncersigned counsel 
i q for appellants, and counsel for David Berger, Esquire, that for 
> owe | 
purposes of the instant appeal, documents filed in cases numbered 
ee é - = : 
i 68 Civ. 4027 and 68 Civ. 4028 shall be retained in the Office of 
fd 


cated in the files of case No. 68 Civ. 4026. 


the Clerk of the District Court and shall not be transmitted to 


the Court of Appeals unless any such document is not also dupli- 
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DAVID BERGER, Peers 

ATTORN IEYS-AT<LAYW 

1622 Locust Strect 
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Counsel for David wterger, Es. 
and David Berger, P.“a. Attorne;ys- 
at-Law 
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Pisitz, Inc., et al. v. Anesrican 
istrict Telephme Co., et oa}. 


M29 Civ. 92 


; This application for attorneys" fees in 
q a ei camectiee sth tha settlement of the national class m 
eetions ' was intended to be denied by the order of this 
court @ated December 27, 1972 and the jrdemant entered 
mneress on Senvary 25, 1973. 

scetincaeiaels comes! represents four co-plaintifis 
in an independent action egainet the Cefenteanta originally 
soautnen on Avguat 18, 1957 in the Eortherm District of 
Alabana (67 Civ. 47h}. Tre action was ons of tno sixteen 
cnsees transferrea on Ontober 3, 1958 to this district 
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UNITED STATES DISTRICT COURT 


“OR THE SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, et al., 68 CIV. 4026 
Vv. 
GRINNELL CORPORATION, et al. : (E.D. Pa. CIV. 68-1478) 
MANHATTAN-WARD, INC., et al., : 68 CIV. 4028 
Vv. 
GRINNELL CORPORATION, et al. : (E.D. Pa. CIV. 68-1489) 


1225 VINE STREET BUILDING, : 68 CIV. 4027 
et al., 


Ve 


GRINNELL CORPORATION, et al. 5 (E.D. Fa. CIV. 68-1479) 


ORDER AND STIPULATION 


RE FILING OF DOCUMENTS 


i 
H | 

and timely filed as reflected on the Clerk's docket sheets for the 
| 


captioned cases are missing from the files of the Cle1'.'s Office, 


It appearing that certain documents which had been duly 


| and the undersigned counsel for appellants and appellees in ap- ! 
i peal No. 73-1211, now pending in the United States Court of mpece he 
} for the Second Circuit, having stipulated below that copies of 
| said documents be filed and transmitted to the Court of Appeals 


' as a supplement to the record on appeal, on the stipulation of the 


parties below, it is 


| 
| 
| 
| 
| 
6 
CONFORMED COPY 


Scamnnacemmtmaammetealig tenetnntibaedeeedear ager aed 
Me ane NRN I A ate 


‘to be filed in case No. 


' Dated: 


eo 


4% 
ORDERED, this 1© —day cf 


April, 1973, that the 


Clerk of this Court is directed to file in case No. 68 Civ. 4026 


the copies of said documents described on Exhibit A hereof and 


appended thereto, and forward said documents to the Clerk of the 


Court of Appeals as part of the record on appeal. 


It is hereby stipulated by the undersigned that copies 


of the documents described in Exhibit A and appended thereto are 


68 Civ. 4026 and forwarded to the Court 


of Appeals as part of the record on appeal. 


By: 
HOWREY, SIMON, BAKER & 25 
/ MURCHISON 
1730 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 
(202) 872-8800 
By: 


Counsel for Appellants 

Bay Fair Shopping Center, 
Exxon Corporation, Friends- 
wood Development Company, 
Garden State Plaza Corp., 
International Lubricant 
Corporation, and Shell Oil 
Company 


M. 
GORDON B. SPIVACK 
LORD, DAY & LORD 


New York, New York 
(212) 344-8480 


DAVID BERGER 
DAVID BERGER, P.A. 
ATTORNEY S-AT-LAW 

1622 Locust Street 
Philadelphia, Pennsylvania 
19103 


Broadway 
10004 


Counsel for Devid Berger, Esq. 


and David Berger, P.A., Attoraeys- 


at-Law 


Apriljo , 1973 
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EXHIBIT A 


" 


Document Date Bricf 
Noe ae. Filed Description ' 
! 
59 2-10-72 Mesirov, Gelman, Jaffe & Levin's motion 


of the Twenty Commercial and Lndustrial 
Members of classes of plaintiffs to 
| 


‘ compel discovery on the proposed set- 
i tlement issues. 
60 2-10-72 Mesirov, Gelman, Jaffe & Levin's memoran-. 


i ' 
i dum in support of its motion to compel 


discovery on the proposed settlement 


i issues. 


I 63 2-14-72 Memorandum of class representatives 
plaintiffs in opposition to motion to 

compel discovery on proposed eee 
: issues. 7 


65 2-28-72 Movants' Reply to plaintiffs’ memorandum 


in opposition to motion to compel dis- . 


covery on the proposed settlement issues. 


" ira | 


66 3-1-72 Supplemental memorandum of class members 
representatives contra motion to compel 
discovery on the proposed discovery 


issues. 


! 67°9 
'* These numbers correspond to the numbers used on the Clerk's 
il Certificate dated March 8, 1973. 


i 
! 
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5-11-72 Affidavits of Alvin Stein, A. Paul Victor 
and tlerbert Robinson re award of coun- 
sel fees in within actions in sum not 


in excess of 20% of gross settlement. 


5-11-72 Liebman, Eulau, Robinson & Perlman 
memorandum of law in support of appli- 


cation to limit and apportion counsel 


Fees. 


Humble Oil & Refining Co., International 
Lubricant Corp., 11 Oil Company, 
Bay Fair Shopping Center, et al. , 
paties of motion and motion for an 
order setting an evidentiary hearing 
on 5-24-72 before Metzner, J., on the 
issues raised by the fee petition of 
counsel for the temporary class 


representatives. 


5-18-72 Class Representative plaintiffs’ answer 


to motion of the commercial and indus- 
trial class members represented by 
Mesirov, Gelman, Jaffe & Levin to post- 


pone tiie settlement hearing. 


5-22-72 Defendant American District Telegraph 


Co.'s affidavit and nouice of motion to; 


quash subpoena. 


5-22-72 Reply affidavit of Herbert Robinson to 
application of Wald, llarkrader & Ross 


for apportionment of counsel fees. 


12-27-72 Affidavit and Notice of Motion by plain- 
tiffs' attorney, David Berger, for an 
order pursuant to Rule 45(a) calling 
for production of documents at the sec- 
tlement hearing scheduled herein for . 


May 24, 1972. 


12-27-72 Motion of the commercial and industrial 
class members, etc., to postpone 


settlement hearing. 


12-27-72 Memorandum in opposition to motion to 


compel discovery (pretrial) by attorneys 


for defendants, Grinnell Corp., American 
| 


District Telegraph Co., Holmes Electric | 


Protective and Automatic Fire Alarm Co. ; 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


a Nt ot et ee Sa Ne Se 


CITY OF DETROIT, et al. 
v. 
CRINNELL CORPORATION, et al., Docket No. 
76-7252 


BAY FAIR SHOPPING CENTER, EXXON 
CORPORATION , FRIENDSWOOD DEVELOP- 
MENT COMPANY, INTERNATIONAL LUBRI- 
CANT CORPORATION and SHELL OIL 
COMPANY, Claimarts, 


Appellants. 
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CERTIFICATE OF SERVICE 


1, G. Joseph King, an attorney for appellants in the 


above-entitled appeal, hereby certify that on the 30th day of 


July, 1976, Lt served two copies of the Brief For Class Members- 


Appellants and one copy of the two-volume Appendix, in accordance 


with Rules 25(a), 30(b) and 31(b), Fed.R.App.P., 
Lord, 25 Broadway, New York, 


upon Gordon 8. 


Spivack, Ecquire, Lord, Day & 


Nery York, 10004, by depositing same in the United States mail, 


f° 


first class postage prepaid. 


jrmeomeress: 2 
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